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C.   Conclusions and recommendations 

I. General Considerations 

3.1 The importance of the constitutional provisions regarding social security is highlighted by 
the principle of constitutional supremacy: the Constitution is the supreme law of the 
country. Law or conduct inconsistent with it is invalid, and the obligations imposed by it 
must be fulfilled.   

 
3.2 The Constitution also makes it clear that the state is obliged to conform, respect and give 

effect to the (fundamental) rights contained in the Bill of Rights, as they are said to bind 
the legislature, the executive, the judiciary and all organs of state. These rights also bind, to 
the extent foreseen by the Constitution, natural and juristic persons.  

 
3.3 The overarching aims of the Constitution are closely related to social security goals: 

healing the injustices of the past, ensuring social justice, improving the quality of life for 
all South African citizens (inter alia by alleviating poverty and suffering), and freeing the 
potential of each citizen. The meaning of the constitutional fundamental rights has to be 
determined and understood against the background of past human rights abuses.  

  
3.4 Certain constitutional values are key to the interpretation of fundamental rights pertaining 

to social security: human dignity, equality and freedom, as well as the advancement of race 
and gender equality. The Constitutional Court has also recognised another important value 
that is of significant importance for social security: ubuntu or group/shared solidarity. In 
addition, the Constitution sets out the basic values and principles governing public 
administration and the public service. Many of these principles are highly relevant to social 
security service delivery. 

 
3.5 The Constitution favours a human-rights approach by giving special protection to certain 

fundamental rights. The Constitution contains a Bill of Rights that addresses both civil and 
political rights as well as socio-economic rights. Social rights have exactly the same status 
as other civil and political rights.  

 
3.6 By not differentiating between this apparent “categories” of rights, emphasis is placed on 

the fact that these rights are interrelated, interdependent and indivisible. The Constitutional 
Court has made it clear that realising a particular socio-economic right, such as the right to 
access to housing, would require that other elements which do at times form the basis of 
particular socio-economic rights, such as access to land, must be in place as well. Together 
these rights are mutually supportive and have a significant impact on the dignity of people 
and their quality of life. 

 
3.7 In the Constitution the human rights-based approach towards social security (fundamental) 

rights is strengthened by provisions which: (a) state that the duties imposed by the 
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Constitution must be performed, and (b) require of the state to respect, protect, promote 
and fulfil the rights in the Bill of Rights.  

 
3.8 This right to access to social security is backed by a host of other social security relevant 

fundamental rights, such as the right to have access to healthcare services, to sufficient 
food and water, to adequate housing, the right to education, as well as the right of children 
to basic nutrition, shelter, basic healthcare services and social services. Together these 
rights can be said to ensure, from a constitutional and human rights perspective, adequate 
social protection. 

 
3.9 Other fundamental rights also play a significant role in the context of South African social 

security, such as the right to equality, the right to privacy, the right to property and the 
right to just administrative action. 

 
3.10 The right to (access to) social security in South Africa is not yet cast in concrete terms. It is 

recommended that instead of a conventional social security system, South Africa adopts a 
comprehensive social protection system that incorporates social insurance, social 
assistance and development programmes. 

 
3.11 Furthermore, it is incumbent on government to set minimum standards for defining the 

right to access to social security and its realisation. This, it is suggested, has to be done 
within the framework of the overall goals of the social security system envisaged by 
government. The definitional standards so adopted then have to be applied and 
implemented in programmatic fashion according to a suitable timeframe, setting out the 
goals to be achieved, mapping the different programmes and systems, determining the 
priority order, and indicating the time targets. 

 
3.12 Given the socio-political and economic history of South Africa, it is suggested that 

addressing poverty should be adopted as one of the key goals of a comprehensive social 
security system, with explicit provision to deal with income poverty. Other goals also have 
to be developed, and should factor in constitutional values and principles, such as equality, 
non-sexism and non-racism. 

 
3.13 Adopting a purposive approach towards the interpretation of fundamental rights, it is 

suggested that the underlying rationale and purpose of the right to access to social security 
and to social assistance is to provide to everyone an adequate standard of living. 

 
3.14 In developing and interpreting the concept of social security for constitutional purposes, it 

might be apposite to take note of developments internationally and in terms of enlightened 
social security thinking. This entails, amongst others, the following: 

3.14.1 In keeping with modern social security thinking and policy-making, social 
security is no longer seen as merely curative (in the sense of providing 
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compensation), but also as preventative and remedial in nature. The focus should 
be on the causes of social insecurity (in the form of, amongst others, social 
exclusion or marginalisation), rather than on (merely dealing with) the effects. 

3.14.2 The social security concept does not merely cover measures of a public nature. 
Social, fiscal and occupational welfare measures, collectively and individually, 
whether public or private or of mixed public and private origin, must be taken into 
account when developing coherent social security policies. In a country such as 
South Africa such an approach may not only be advisable, but also necessary, in 
order to fully utilise limited resources. This implies that a functional definition of 
social security be adopted, which includes all instruments, schemes or institutions 
representing functional alternatives for the publicly recognised schemes, i.e. all 
instruments available to society for guaranteeing social security. 

3.14.3 Adopting an integrated perspective towards social security would enable policy-
makers to develop medium- and long-term strategies and policies in order to give 
effect to the constitutional obligation to take reasonable steps, within the state’s 
available resources, to ensure the progressive realisation of the right to access to 
social security. 

3.14.4 Social and labour market integration should as a matter of principle and policy be 
regarded as an integral part and primary goal of social security. 

 
3.15 It is necessary to interpret the constitutional concepts of “social security” and “social 

assistance” within the broader context of the Bill of Rights and, in particular, the other 
socio-economic rights which have a bearing on the right to access to social security. This 
flows from the fact that these rights are interrelated and mutually supporting, as well as 
from the multi-dimensional nature of these concepts and the multi-actor responsibility 
foreseen by the Constitution.  

 
3.16 For example, while the right to access to social security is granted to “everyone”, it is clear 

that the rights of children in this regard are exercised mainly via their parents and families. 
In these cases where family support is available, the role of the state is restricted to provide 
the legal and administrative infrastructure necessary to ensure than children are accorded 
the protected contemplated by the Constitution. In addition, according to the Constitutional 
Court in the Grootboom case, the state is required to fulfil its constitutional obligations to 
provide families with access to land, access to adequate housing, as well as access to 
healthcare, food, water and social security. 

 
3.17 Important implications flow from the above conceptual framework. For the right to access 

to social security (and the other social security-related rights) to fully mature and to be 
known and directly enforceable, the state should initiate legislation which must provide for 
the substantive rights capable of being claimed (what actually should be claimed); the 
procedure and mechanism for claiming such rights (how the rights should be claimed); and 
where (venue) the rights should be claimed. On the question of how and where the right 
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should be claimed, the state also has to concern itself with the institutions that will hear 
and determine disputes arising from claims for social security benefits provided for under 
the relevant legislation. 

 
3.18 The state’s duty to respect, protect, promote, and fulfil the right to access to social security 

is further qualified by the phrasing of section 27(2). Section 27(2) states that the state must 
take reasonable legislative and other measures, within its available resources, to achieve 
the progressive realisation of each of these rights. The inclusion of these qualifications is 
an acknowledgement that the right to access to social security cannot be fulfilled by the 
state immediately and completely. 

 
3.19 Social security policies and programmes must be reasonable, factoring in the South 

African history of past discrimination and disadvantage, both in their conception and their 
implementation.  Showing that the measures are capable of achieving a statistical advance 
in the realisation of the right to access to social security may not be sufficient to meet the 
test of reasonableness. The needs that are the most urgent must be addressed.314 
Particularly vulnerable communities and categories of people must both be given priority 
by government and their needs must be effectively addressed. 

 
3.20 From the Grootboom and other constitutional case law it appears that: 

Ø A reasonable programme must clearly allocate responsibilities and tasks and ensure 
appropriate financial and human resources. 

Ø It is not only the state that is responsible for the provision of social security, but that the 
responsibility and/or involvement of family structures, other (non-state) providers (such as 
NGOs and CBOs) and private provision has to be factored in, acknowledged, supported/ 
protected, and, where necessary, regulated. 

Ø As a rule (but subject to the reasonableness criterion), the court will not consider whether 
other more desirable or favourable measures could have been adopted or whether public 
money could have been better spent. 

Ø The socio-economic/social security right at stake must be coherently and comprehensively 
addressed. It is, therefore, insufficient to attempt to adopt measures that give effect to the 
right to access to social security in isolation. This implies that when redesigning the social 
security system the state must ensure that: (a) all related constitutional values and rights, 
such as human dignity, freedom and equality, be given effect to; and (b) access to 
resources which are necessary for the realisation of the right to access to social security 
and other related rights, with particular reference to food, clothing and shelter and, where 
appropriate, land 

Ø Guidelines drawn up in the wake of budget constraints have to be reasonable. 

Ø A minimum floor of benefits or provision has to be made for the most vulnerable in 
society—those who are vulnerable because they live in conditions of poverty and 
deprivation, as well as groups or categories of people who may because of other reasons 
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are particularly vulnerable, such as people with disabilities. This could be effected by a 
package approach, in particular in the area of social assistance, whereby the provision of a 
baseline of services, transfers and resources to (in particular) those in need is ensured as a 
matter of priority.  

Ø The term “resources” does not only refer to monetary or financial resources or assistance 
from government. It should be seen within the framework of its widest possible meaning, 
all of which can contribute to the realisation of social security rights. Resources are, 
therefore, multi-levelled (household, family, community, government at various levels and 
international) and consist of various types, i.e. human (knowledge, skills, time, leadership), 
economic (i.e. financing, funding, public revenue, development co-operation) and 
organisational (i.e. family or community structures, municipal and provincial social 
services, judicial organs, national co-ordinated planning and legislative and judicial 
initiatives). 

 
3.21 The Constitutional Court generally will uphold a social security programme which 

institutionalises social security provision.  
 
3.22 The court may or may not be hesitant to grant relief where individuals assert their 

constitutional rights. However, where categories of people are made vulnerable in a way 
which impacts on their survival and livelihood, it appears to be more willing to intervene. 
This is in particular the case where the said communities have historically been 
marginalised and/or excluded or appear to be particularly vulnerable. How to prioritise in 
view of limited resources remains one of the greatest challenges. 

 
3.23 Given the distinct constitutional duties placed on the state and organs of state to fulfil, 

promote, protect and respect social security rights, and the constitutional rules of 
interpretation of these rights, all existing legislation, as well as common law and customary 
law must be scrutinised and brought in accordance with the right to access to social 
security, as well as other social security-related rights.  

 
3.24 Social security rights may result in courts making orders which have direct implications for 

budgetary matters, as is evident from the Grootboom case.  
 
3.25 The Constitution places a duty on the state to respect, protect, promote, and fulfil the rights 

in the Bill of Rights. On a primary level the duty to respect requires negative state action 
and the courts will only expect the state not to unjustly interfere with a person’s 
fundamental rights. On a secondary level, the duties to protect, promote, and fulfil places a 
positive duty on the state and it is argued that this duty also requires positive action from the 
courts. 

 
3.26 This positive obligation does not, as such, require that the state merely distribute money or 

resources to individuals, but requires setting up a framework wherein individuals can 
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realise these rights without undue influence from the state. It requires in particular of the 
state to protect especially vulnerable groups and encompasses protection against third 
(non-state) party violations of these rights. Practically this would, for example, mean that 
pensions, medical insurance and unemployment insurance legislation should be construed 
in such a manner that they sufficiently protect individuals against discrimination in 
acquiring benefits. 

 
3.27 In the allocation of subsidies in respect of which a member of the executive has a 

discretion, such member has to keep to the principles of fair administrative action. Where 
individual or institutional subsidies (of an ongoing nature) are to be terminated, those 
affected are to be afforded an opportunity to make representations prior to such a decision 
being taken. However, a court would not lightly substitute a decision by an administrative 
official with its own. 

 
3.28 Similarly, the unilateral termination of pensions and other welfare grants by provinces can 

be successfully challenged on grounds of the principles of natural justice.  
 
3.29 Administrative justice: the way in which the law deals with social assistance issues in 

particular is a reflection of the poor and inefficient administration and the flagrant 
disregard of basic legal tenets. The courts have not hesitated to intervene and assist 
beneficiaries where statutory entitlements to, for example, social assistance grants, as well 
as the principles of administrative law, have not been respected. In several cases the courts 
have found that the unilateral suspension or withdrawal of grants is unlawful and invalid. 
In one of the most recent cases the Eastern Cape High Court allowed a class action to be 
brought in this regard. Upon finding in favour of the applicants, the court ordered the 
reinstatement of the (disability) grants, some of which go back as far as 1996. This 
decision has been upheld by the Supreme Court of Appeal. 

 
3.30 This approach is actively endorsed and supported by the Committee, and steps should be 

taken to enlighten and train social security administrators in order to sensitise them as far 
as the legal requirements and implications impacting on their decisions are concerned. 

 
3.31  The present system providing for complaints and appeals against negative decisions taken 

by social security providers (mostly public institutions and/or officials) is riddled with 
problems: there is little consistency as different bodies or officials are called upon to hear 
complaints and appeals in respect of different parts of the social security system; undue 
delays are the order of the day; and the powers of the courts to deal with these matters are 
unsatisfactory. It is often maintained that normally the courts only have review and no 
appeal powers; the normal courts of the country are apparently not specialised enough to 
deal effectively with social security matters; access to the courts is limited, in particular as 
far as the indigent are concerned; cases are often dealt with on a pure technical and 
legalistic basis, with little regard to broader fairness considerations; and the court 
proceedings tend to be prohibitively expensive. 
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3.32 One of the guiding principles in devising an adjudication system is the need to ensure that 

an institutional separation exists between administrative accountability, review and 
revision, and a wholly independent, substantive system of adjudication (which would 
approximate for example the role of quasi-judicious section 10 organisations created by the 
Constitution such as the Commissions on Human Rights and Gender Equality). 

 
3.33  It is recommended that a uniform adjudication system be established to deal conclusively 

with all social security claims. It should involve an independent internal review or appeal 
institution, and a court (preferably a specialised court) which has the power to finally 
adjudicate all social security matters. 

 
3.34 A constitutional challenge could also be available to private institutions, such as NGOs and 

CBOs (partially) dependent on state subsidies in delivering social security. This will be the 
case where state subsidies are granted in order to fully realise the constitutional right to 
access to social security and the state is not or cannot itself sufficiently provide such a 
service. 

 
3.35 The right to (access to) social security could, with certain qualifications, also be enforced 

against private institutions. 
 
3.36 Regulatory legislation is essential to ensure that private institutions respect and facilitate 

the expansion of social security rights. 
 
3.37 Related human rights, such as equality and non-discrimination, administrative justice and 

children’s rights all remain useful tools in effecting change in social security in the private 
sector. 

 
3.38 Generally speaking, the interdependent and mutually supportive and complementary role 

of the different social security-related human rights is imperative for effecting social 
inclusion and honouring the dignity of people. 

 
3.39 The constitutional right to equality in particular serves as an important yardstick against 

which the validity of distinctions in social security provision and service delivery must be 
measured, and binds both the state and non-state actors.   

 
3.40 It might be constitutionally untenable to retain certain discriminatory provisions in social 

security legislation. There are, indications that the unequal, exclusionary and inequitable 
structure of the present social security system as a whole and of particular elements of the 
system, is not in conformity with the constitutional prohibition of unfair discrimination. 

 
3.41 Access to the social security system in South Africa is denied millions of people. This 

follows from the fact that the notions of “employee” and “contract of service” (or similar 
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notions employed by the legislature) are often relied on in the laws in order to signify 
coverage. The effect is that large categories of those who work atypically, in particular 
independent contractors, so-called dependent contractors, the self-employed, the 
informally employed, and the long-term unemployed, and consequently also the 
dependants of these categories of people, are excluded from protection.  

 
3.42 The specific exclusion, in addition, of vast categories of persons confirms this conclusion. 

Given the strict categorical approach of South African social assistance, whereby 
protection in the form of social assistance is restricted to certain categories (in particular 
old age, disability and child care grants), and is made subject to an income and assets test, 
the position thus is that these persons, as a rule, do effectively not enjoy social security 
protection. The same applies to those who are in formal employment, but who do not 
belong to occupational-based funds: insufficient coverage places them at particular risk—
very often as a result of the lack of a legal obligation to participate in a particular scheme 
or programme aimed at insuring people against certain social risks occurring. 

 
3.43 An enquiry into the distinction in the retirement age for men (65) and women (60) for 

purposes of the state old-age grant requires a balancing of several, potentially opposing, 
considerations. It is suggested that the generally disadvantaged position of women in the 
labour market, and their involvement in the care economy, especially in the bearing and 
rearing of children (social reproduction) for a major part of their working lives, may 
constitutionally justify the said distinction. The Committee therefore recommends the 
retention of the age differential at this stage.  

 
3.44 The almost blanket exclusion of non-citizens from the South Africa social security system, 

in particular the social grant system, may be subject to a constitutional challenge. A 
differentiated approach may in the event of some categories of non-citizens be appropriate. 
  

 
3.45 In terms of international law obligations South Africa is bound to extend protection to 

persons with refugee status and to non-citizen children. Excluding lawful residents from 
areas of social security protection, in particular those who enjoy permanent resident status, 
may be found not to be justified in terms of the Constitution. It would also appear that even 
illegal non-citizens are constitutionally entitled to core social assistance. 

 
3.46 Barring a limited number of exceptions, South Africa is not yet linked to the network of 

bilateral and multilateral conventions on the co-ordination of social security. This may 
operate to the disadvantage of both non-citizens in South Africa, and South Africans who 
take up temporary or permanent employment or residence in other countries. 

 
3.47 Given the integration and migration thrust in SADC, and the aims and purposes enshrined in 

the SADC Treaty and other SADC instruments, it is recommended that South Africa enter 
into bi- and/or multi-lateral arrangements in terms of which the social security position of 
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SADC citizens who migrate to South Africa, and South African citizens who migrate to 
other countries within the SADC region is regulated.  

 
3.48 It is also recommended, subject to regional obligations that South Africa may incur, that all 

the South African social security laws be reviewed so as to remove unconstitutional 
distinctions being drawn between citizens and non-citizens, in order to make South African 
laws compliant with its international law obligations. It is especially recommended that 
distinctions in the areas of employment-related (social insurance) and social assistance 
coverage be removed for non-citizens who are legally residing in the country. It is also 
incumbent on government to ensure that core social assistance be made available to illegal 
non-citizens. Given the international obligations South Africa has incurred, it is further 
recommended that the social security laws be amended so as to ensure that those with 
refugee status and non-citizen children are granted social security coverage on par with the 
protection enjoyed by South African citizens. 

 
3.49 International law deals with the protection of the right to social security in a way that is 

instructive in the South African constitutional context. Various international instruments 
contain provisions regarding the exercise of this right, such as the Universal Declaration of 
Human Rights of 1948, ILO Convention 102 of 1952 concerning Social Security (Minimum 
Standards), the Convention on the Elimination of all Forms of Discrimination against Women 
of 1979, the Convention on the Rights of the Child of 1989, and the European Social Charter. 
Even if the relevant provisions of most of these instruments are not legally binding on South 
Africa, they still have to be considered for purposes of interpreting the fundamental right to 
access to social security. 

 
3.50 An enhanced monitoring, interrogative and enforcement role for the South African HRC 

needs to be envisaged in order to give meaningful effect to the right to access to social 
security and other social security-related fundamental rights. 

 
3.51 The supervisory process of the ICESCR provides that state representatives and the 

supervisory committee under the ICESCR enter into dialogue in order to address problem 
areas in the report. No similar provision or practice exists within the South African system. 
It is suggested that dialogue between the HRC and the relevant organs of state take place 
on a regular basis. 

 
3.52 The Commission and representatives of different state departments together with other role 

players such as NGOs and CBOs must enter into dialogue in order to constructively 
identify deficiencies in the present system as well as work together to define and describe 
the content of social security rights.   

 
3.53 It is necessary that the HRC must also monitor whether the different state organs had 

indeed followed the Commission’s findings and recommendations.  If not, and if the 
relevant organ of state cannot justify the fact why they did not follow these 
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recommendations the committee should be able to enforce the recommendations by way of 
a declaratory order. 

 
3.54 Social security benefits may under certain circumstance be recognised as property rights. 

This means that social assistance grants will not necessarily form part of property rights 
before they accrue to the specific individual. Once social assistance grants have accrued to 
an eligible individual, any arbitrary deprivation could be challenged as a potential 
infringement of the constitutional right to property. This could have serious implications 
for the practice of unilateral withdrawal of social assistance grants. Of course, the 
constitutional right to administrative justice (as amplified by common and statutory law) 
will prevent unfair interference with social assistance claims.  

 
3.55 In the event of benefits flowing from social insurance (e.g. COIDA, UIF, and RAF 

benefits), the protection of the property clause is available because the benefits flow from 
the payment of contributions. 

 
3.56 If a comprehensive social security database is established, and/or where provision is made 

for access by social security institutions to data kept elsewhere by the state, it is suggested 
that specific data-protection legislation be enacted, similar to those found in the EU and the 
US, in order to comply with the constitutional right to privacy. 

 
II. National, Provincial and Local Government competence  

3.57 Unless major constitutional changes are brought about, the position is that some social 
security matters fall within the functional areas of exclusive provincial legislative 
competence of the provinces (such as ambulance services, and provincial roads and 
traffics) (Schedule 5), while other social security matters fall within the functional areas of 
concurrent national and provincial legislative competence (such as health services, 
housing, public transport, and welfare services) (Schedule 4). It is also possible that 
provinces could make reference to social security matters in their provincial Constitutions 
as, for example, Western Cape did.  

 
3.58 Given the potential for conflict in social security policy making and service delivery, it is, 

therefore, recommended that a permanent structure aimed at co-operation, be set up to deal 
with social security policy making and service delivery in the (constitutionally foreseen) 
spirit of co-operative governance. This structure could be reflected in the establishment of 
a Commission on Comprehensive Social Protection. 

 
3.59 It is recommended that social security become a fully-funded mandate, within a costed 

norms approach, to ensure the delivery of social security in line with constitutional 
requirements. The constitutional principle of co-operative governance must also be given 
effect.  
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3.60 The role that local governments can play to promote social security should not be 
underestimated and provides the ideal opportunity for smaller-scale social security projects 
for sectors of the community previously not covered or improperly covered by social 
security provisions. This flows from their constitutional obligation to give priority to the 
basic needs of the community, and their (constitutional) role as promoters of social 
development and of a safe and healthy environment. 
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ENDNOTES 
 
1  Hereafter referred to as the Constitution. 
2  Section 27(1)(b). 
3  Section 27(2). 
4  Certification of the Constitution of the Republic of South Africa, 1996 1996 4 SA 744 (CC) par 76-77; The 

Government of the Republic of South Africa and Others v Grootboom and Others 2000 11 BCLR 1169 (CC) par 20. 
5  108 of 1996, replacing the interim Constitution 200 of 1993. 
6  See Coetzee v Government of the Republic of South Africa and others; Matiso v Commanding Officer, Port 

Elizabeth Prison 1995 10 BCLR 1382 (CC); 1995 (4) SA 639 (CC): “The difference between the past and the 
present is that individual freedom and security no longer fall to be protected solely through the vehicle of common 
law maxims and presumptions which neither the legislature nor the executive may abridge”. 

7  Section 8(1). 
8  In terms of section 8(2) a provision in the Bill of Rights binds a natural or a juristic person if, and to the extent that, 

it is applicable, taking into account the nature of the right and the nature of any duty imposed by the rights.   
9  See in particular par 3 below. 
10  De Wet 1995 SAJHR 36; De Villiers 1996 TSAR 694. 
11  De Wet 1995 SAJHR 36. 
12  The Preamble of the Constitution of the Republic of South Africa states that the Constitution as the supreme law of 
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budgetary constraints, was successfully challenged. See also Ngxuza & others v Secretary, Department of Welfare, 
Eastern Cape Provincial Government & another 2000 BCLR 1322 (E); Bushula & others v Permanent Secretary, 
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