Traditional authorities, land and policy:
Current debates and challenges

I ntroduction

Government is frequently charged with failing to finalise key policies relating to
traditional authorities, for example, local government roles and functions, and
communal land tenure. Whilst it is true that important issues remain unresolved, it is
also true that the issues themselves are very complex and that some have become so
politicised that rational debate is hindered. This section addresses some of these
policy areas in amanner which hopefully enables rational debates and viable
solutions.

First we propose a set of underlying themes and discuss the broader debates which
frame the particular challenges (' Themes and perspectivesin the current challenges
and debates’) and then (in “ Theissues') work systematically through some of
recurrent policy issuesto explore what's at stake and the grounds for their possible
resolution.

Given the complexity of the terrain, the paper does not presume to be comprehensive
and its conclusions may well be controversial. If this provokes feedback and debate it
isto be welcomed and may contribute to finding appropriate solutions.

Themes & perspectivesin the current challenges & debates

Understanding the broader debates underlying some of the issues may seem
something of an academic exercise. In reality though, it is precisely because issues
relating to traditional leaders reflect deeper debates that they have real significancein
the political, economic and socia realmsin South Africa. They relate not only to
pressing developmental imperatives but also to the broader national political context.
Thisis has been clearly demonstrated in the policy differences between key political
playerslike the African National Congress (ANC) and the Inkatha Freedom Party
(IFP).

The historical discussion (in the preceding section) indicates the centrality of the
ingtitution of amakhosi for the IFP’ s political project. Not surprisingly then, the IFP
has presented itself asavocal defender of theinterests of amakhosi during the process
of negotiating a post-apartheid national dispensation and also in the continuing policy
debates to the present.
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The IFP in particular have argued vociferously for policies that would grant amakhosi
wide and entrenched political power — especialy at thelocal level (whereasis
discussed below, the argument is made that amakhosi should be granted the status of
local government). Stober (1999) suggests that politically, ‘traditionalists’ within the
| FP have the backing of many of KwaZulu-Nata's traditional |eaders which are the
backbone of IFP power and influence in the province. And, while IFP |eader,
Mangosuthu Buthelezi's ambitions may lay beyond the province, he is acutely aware
that without the support of the amakhosi, he has no real political base and no claim to
national prominence. Thusin key policy negotiations regarding land and local
government issues especially, the IFP and formations of traditional leaders (like the
Congress of Traditional Leaders of South Africa, CONTRALESA) have consistently
favoured positions which appear to empower amakhosi.

The ANC has arather more ambiguous position with regard to the political interests
of amakhosi. In certain respects of its historical origins, the ANC was close to the
issues of traditional leaders and land. The notorious Land Act (discussed in the history
section) was akey driver in the formation of the ANC, and a number of traditional
leaders or their representatives attended the founding conference and launch of the
organization in 1912. In thisregard, Odendaal (1994) notes that:
“The chiefs represented the rural masses who were the mgjority at the time, and
the section most affected by land dispossession. These chiefs were recognized
spokesmen [sic] for the people; they had fought against colonialism and some of
them had been victimized, deposed or banished. They could also provide much
needed funds. ... Following the example of the British and South African
parliaments, the ANC ... decided at itsinaugural conference to create two houses
in the ‘native Parliament’: a‘Lower House' of “Commoners’ and an “ Upper
House” of chiefsand dignitaries’ (Odendaal 1994: 6).

Although this history indicates an awareness (at the time anyway) of the political
advantage of securing the support of traditional leaders, the ANC’ sideological history
does not reflect any significant integration of ‘traditional’ perspectives. Thisis partly
explained by the class character of the early ANC which built on political work
(especidly in the eastern Cape but linking with like-minded formations across the
country) by Africans whose vision of national unity was not only contrasted with the
inequities of white domination but also with the divisiveness of ‘tribalism’. The
ANC sideological development was effectively led by mission-educated lawyers,
ministers, teachers and journalists. In hiscircular calling for a‘ South African Native
National Congress (which effectively become the ANC), lawyer Pixley Seme (who
was to become the treasurer in the first ANC secretariat) articulated the underlying
view which indicates a desire to move away from ‘tribal’ parochialisms as the basis
for political action:
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“The demon of racialism, the aberrations of the Xhosa-Fingo, the animosity
that exists between Zulus and the Tongas, between Basothos and every native,
must be buried and forgotten; it has shed among us enough blood. We are one
people. These divisions, these jealousies are the cause of all our woes and all
our backwardness and ignorance today” (quoted in Odendaal 1994: 5).

During the apartheid era, when traditional authorities had become effectively part and
parcel of the system of African governance, the ANC’s position remained broadly
critical of tribal bases for political action and became perhaps more sharply critical of
therole of traditional authoritiesin particular. Govan Mbeki’s seminal South Africa:
The peasants’ revolt (first published in 1964) is at |east partly a blistering attack on
the role chiefs had cometo play. In it Mbeki argues that:
“If Africans have had chiefs, it is because all human societies have had them at
one stage or another. But when a people have developed to a stage which
discards chieftainship, when their social devel opment contradicts the need for
such an institution, then to force it on them is not liberation but enslavement.
In all the colonial or former colonial countries the tendency is toward
the unification of peoples who have been torn apart and set against another
under colonia conditions. But in South Africathe Nationalist government is
deliberately nourishing disunity, attempting to erode the very unity evolved
over the years, in order to re-create manageable and weak tribal communities.
... Chiefsand government, therefore, have common aims: to resist
movements advocating multi-racialism and modern social development”
(Mbeki G 1964: 47 & 145).

Certainly in the long period of anti-apartheid struggle preceding the negotiations

phase, the politics of the struggle were predominantly urban, ‘ modern’, and

democratic. As Jacobs argues:
The popular view among supporters of anti-apartheid political movements was
that traditional leadership was associated with apartheid and tribalism. Aslate
as 1988 the ANC declared in its constitutional principlesthat traditional
leadership was anachronistic to their modernist vision and that the
organisation would abolish it with the advent of democracy. The ANC's
supportersin largely provinces such as the Eastern Cape, Kwazulu-Natal, the
North-West and the Northern Province suffered extreme oppression under the
hands of traditional leadership which became subsumed in the apartheid
homeland structures (Jacobs 2000 (a): 1).

Indeed, in the period immediately prior to - and during — negotiations to end

apartheid, forces broadly allied to the ANC were locked in violent conflict with

Inkathain its kwaZulu and Natal base.
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Since the negotiations phase, there have been various pressures on the ANC to grant
greater status to traditional authority than their *progressive’ ideological
predisposition would have indicated and the ANC’ s position vis-a-vistraditional
leaders has shifted again. These pressures have come from a number of sources. For
example, in the interests of the broader national democratic process, the ANC was
determined to broker deals with the IFP to secure peace and greater political stability
in the province of kwaZulu-Natal; there has also been are-emergent realization of the
advantage to be gained by securing political support from traditional leaders (who
can, in turn, deliver avoting constituency); and finally, as the leading party in
government, the ANC has al so had to face the challenge of providing viable and
affordable alternativesto traditional leadership and governance institutions in poor
rural areaswhere they already exist. Nonethel ess, the ANC-government has refused
demands for traditional authorities to replace elected local government. As President
Mbeki put it in aletter to traditional authorities:
“The Government does not support the alteration of the existing local
government model. The proposal to disenfranchise a section of our people
negates the aspirations of millions, including some traditional |eaders, who
fought for democracy” (Mbeki 2000).
But the President concluded saying:
“The challenge we are faced with at this moment in timeisto find away of
stabilizing our system of governancein the rural areas by creating a climate
within which the institution of traditional |eadership and elected institutions of
government can co-exist” (Mbeki 2000).

Notwithstanding these shifts and ambiguities however, one can argue that while the
pressures have led to the possibility of greater political accommodation of chiefs, they
have not precipitated any serious re-envisioning of the overall developmental vision
within which political deals are articulated. In retrospect, and given how important
and complex the issues have turned out to be, it is striking how little serious attention
had been given to the question of traditional authority and land reform policy other
than a broad assumption that perhaps these institutions would whither and diein the
face of amodern, democratic political culture and an aggressive land reform
programme which empowered those who worked the land.

There are those supporters of traditional authorities who suspect that this perspective
still underliesthe ANC' s approach to the issue. They argue that while the ANC-led
government strings along traditional leaders with promises to address the policy
concernsthey raise, the same government actively entrenches other policies aimed at
undermining what authority traditional leaders currently have and undermining the
long-term viability of the institution of traditional leadership itself. This sort of
conspiratoria explanation is difficult to prove or deny objectively and is not at all
necessary to explain government’s slow progress finalizing the policy issues at stake.
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Nonethelessit isworth noting that, if it were the case that the ANC-government hopes
traditional authoritieswill ‘ disappear’ in the foreseeable future, then the experience of
the rest of the continent suggests they have along and fruitless wait ahead!

Much of the discussion which follows however is premised not on the cynical insight
that traditional leadership is unlikely ssmply to go away and that therefore it must be
dealt with. Instead the premise is that traditional authority systems, particularly as
they relate to land and poverty issues, must be substantially defended and integrated
into a broader national developmental perspective. Such a perspective, which
recognizes the needs of the rural poor, also recognizes the vulnerability of the rural
poor — avulnerability which is heightened by free-market oriented land and rural
development policies but which may be reduced if accessto land and livelihoodsis
secured through ‘traditional’ tenure management systems.

Failureto resolve the issues relating to traditional authorities and land could have
serious implications but the issues are complex and multi-faceted. To try and make
sense of thistask, it isimportant to be able to locate the many and various specific
challengesin a set of key themes or ‘ problematics’ so that discussion of the particular
issuesis related to the broader, underlying debates. This should allow for a systematic
discussion of theissuesin aconceptual and principled framework. Even so, many, if
not all, of the issues ultimately relate to, and impact on, each other so there are
inevitable overlaps.

It is suggested the following themes provide abasisfor thisinitial task:
Legitimacy
Authority
Accountability
Gender
Culture, custom and tradition

Governance for development
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L egitimacy

Effective leadership in any context depends critically on legitimacy — essentially, to
what extent do those who are led grant the authority to lead to the leader?; and what
are the grounds on which that authority is earned in their eyes? Thusfor example, itis
said of the institution of chieftainship that ideally ‘achief isachief through the
people’ (see Lestoalo 1987: 18).

Comments on the history of traditional authoritiesin South Africa have pointed to a
number of factors which have undermined their legitimacy, for example: their
historical role as paid agents of the colonial, apartheid, and bantustan governments;
the extent of politically motivated interference by those authorities in matters of
recognition, succession and arbitrary replacement; their being drawn into political
violencein the 1980sin kwaZulu-Natal®; even personal qualities of particular
traditional authorities have undermined the broader legitimacy, for example, alcohol
and women abuse, and relatively low levels of education and professional
performance.

Questions about the legitimacy of traditional leadership also emerge in the tension
between democratic and traditional principles of representation and authority. The
South African context is not especially uniquein thisregard. Many societies have
faced and continue to face this challenge. There is a substantial body of relevant
sociological work which distinguishes between value systems which give legitimate
authority on the basis of ‘ascribed’ status and those where statusis ‘achieved’. The
traditional authority system is an example of ascribed status because ascribed statuses
are usually fixed at birth and claimsto leadership are legitimated in terms of rules and
norms which determine who the rightful leader is— not withstanding the fact that a
bad inkosi might alienate his followers so much that he loses his position, he claims
that position in thefirst place on the basis of rules of succession. Such systems are
often termed ‘ aristocracies . By contrast, in a*‘meritocracy’ ', status, leadership and
authority isthe result of action and choice, it is earned on merit through performance.

So the very grounds of traditional authorities’ claim to legitimately expect and
exercise power in general is challenged in ademocratising ‘modernising’ context like
contemporary South Africa. Thisis not to suggest that all ‘ subjects’ of traditional
authorities necessarily assume that amakhosi are inevitably and completely
illegitimate because the country is now ademocracy. Indeed most have sufficiently

° For example, in a 1996 discussion document, Dr Sipho Sibanda and Edgar Ntuli argued that: “Some
of the chiefsin the eyes of the public have been perceived as part and parcel of the political conflict and
confusion in the rural areas of KwaZulu-Natal. Theinvolvement in violence by some of the chiefs has
therefore tarnished the image of the chiefsin the eyes of the public.” (quoted in IPT 2002: 42).

19 \Which is not necessarily equated with ‘ democracy’ here.
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good reason as black South Africansto be wary of accepting the ‘modern’ project
uncritically.

In short, asignificant number of people grant authority to amakhosi but thereis
underlying tension about how to square this with abroadly ‘ western’-style democratic
political system. The tension plays out in anumber of critical areas many of which
will be discussed further below including for example, the relationship between
traditional authority and elected local government; the vexed question of who holds
ultimate rightsin land under traditional authorities; and the demands for participatory
and accountable engagement in certain approaches to development practice.

Democracy and tradition in the current institutional arrangements for land

reform

“Theinstitutional arrangements currently available for holding land through land
redistribution and restitution processes are community trusts or Communal Property
Associations (CPAS). These are legal entities which operate in terms of constitutions
requiring beneficiaries to adhere to arange of pre-determined conditions relating to
democratic decision-making and due process. There are critical differences between
the way these legal entities are meant to operate, and the operation of traditional
systems of land administration and allocation. These differences are pointed out in
Mclntosh et al (1996). ‘ The legislation on community trusts emphasi ses democratic
election by the community and the accountability of elected bodiesin administering
land held by communities as awhole. The principles which govern traditional land
administration systems are fundamentally different from those which govern the
operation of the trusts. The egalitarian principles which are entrenched in the
traditional system are founded in custom and oral tradition and operate within a
hierarchy of ascribed power. The principles of equality which are the basis for the
operation of the trusts are founded in law, and are realized in democratic practices
which contradict hierarchies of authority’” (Vaughan et al 1998: 13).

Authority

Sorting through issues of the authority of traditional authoritiesis closely connected
with the discussion of the grounds of their legitimacy. Authority is critically
dependent on legitimacy although it is not the only basis of authority which might
also include, for example, the ability to leverage power and capacity. In genera it
might be said that the more the exercise of authority has legitimacy, the less coercive
it needs to be. Therefore, the historical processes undermining the legitimacy of
traditional authorities may be understood as contributing to the emergence of
increasing coercive authority (which paradoxically has the effect of further
undermining legitimacy anyway).

In the context of traditional authorities and land, two critical dimensions of authority
are explored here, namely 1. geography, and 2. responsibility.




Geography

By thisis simply meant the geographic extent of a particular traditional authority’s
clamto land. At one level, thisis constituted by the subject’s who give allegiance to
an inkosi. In turn thisrelies on peopl€e’ s self-definition and beliefsin terms of ethnic
or tribal identity and the recognition of a particular person to be the legitimate current
leader for that community of people. In this sense then, the authority of an inkosi and
the definition of hisher tribal community is constituted in the hearts and minds of
those people. In principle then, this need not be only connected with a geographically-
defined and contiguous ‘ community-in-residence’.

However, at another level, all of the above factors link with living in, and claiming
more or less exclusive rights to, a particular place — a piece of land — by right of
occupation through conquest, occupation or negotiated allocation by a previous
authority. Certainly bearing in mind the historical roots of traditional authority and the
central importance of the allocation of land in that system, thisis the fuller expression
of the geographic component of chiefly authority —i.e., that it is constituted by the
location and spread of those subject’ s homesteads who give alegiance to aninkos.

However, given the extent of colonia and apartheid interference in the land holdings
of tribal authorities and the scale of forced removals, both levels have resonance and
legitimacy. Even in the pre-colonia period, tribal boundaries were not terribly precise
and border disputes were not unknown. The implications of these histories and
ingtitutions in the current context of land claims and land reform are significant and
manifest themselvesin different ways.

One such manifestation hasits rootsin the fact that the geographic extent of different
amakhosi’ s authority was not static — there was dynamic change in the pre-colonial
period and substantial changes were subsequently imposed by colonia and apartheid
governments. This givesrise to the possibility of competing, overlapping and
imprecise historical tribal claimsto land which may each have their own strengths and
weaknesses and which may be based on different momentsin history.

The recent demarcation process defining new local government areas was confronted
with some of the current difficultiesin thisregard. Chair of the Demarcation Board,

Dr Sutcliffe has argued that the Board did consider traditional authority boundariesin
the process “ despite there being an incomplete record of all recognised traditional
authority areas, difficulties around the legal description of each traditional authority,
some traditional communities extending into state and privately-held land, and some
traditional authorities consisting of separate pieces of land. In addition, there are some
landless traditional |eaders, there are some amakhosi who argue that their area of
jurisdiction extends beyond the proclaimed area and there are a number of land claims
that have not be settled” (in IPT 2002: 47-48, see aso Section 4 of IPT 2002).
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Another manifestation in the current context is the ability of land-claiming amakhosi
to bolster their claims by packing ‘beneficiary lists' with names of people who no
longer have any substantial connection with, or interest in, the piece of land being
claimed but who give alegiance to the particular inkos.

Responsibility

Thisrefersto the functional roles that amakhosi can and should be authorised to
undertake. Clarity and finality on this matter seems along way off and it is subject to
substantial and heated debate. Achieving such clarity will necessarily involve
considering at least three relevant components.

In the first instance, there is the matter of agreeing and deciding some sort of list of
areas of responsibility over which amakhosi should be recognised as having authority.
It was noted in the history section that ‘ chiefly power’ was a dynamic outcome of
social processes at alocal level. Certainly the chief would have been looked to as the
guarantor of tribal harmony (by playing akey rolein conflict resolution); of economic
viability of homesteads (by playing akey role in managing the allocation of land
rights and land-use rights to households); and socia and cultural coherence and
continuity (by playing akey rolein social and ritual aspects of tribal life). Whereas
historically these roles were socially determined in relation to received cultural norms
and local needs through dynamic dialogue between an inkosi and the tribal council,
the powers and functions of amakhosi have been subsequently defined, codified and
distorted by white authorities from the colonia eraonward. In addition, the broader
socia context within which amakhosi and their people live changed substantially over
time.

Secondly, there is arange of alternate and sometimes overlapping authorities which
impact on peopl€e' slives and social processes. For example, traditional law
administered more or less formally within ubukhosi, must articulate with the generally
applicable and formally administered law of the land. Since this situation has obtained
for some time there are large areas that have been already resolved between these two
systems but new challenges arise e.g., from the existence of a national Constitution
and Bill of Rights. An example with perhaps more direct relevance to the question of
land administration is that of local government. Aspects will be discussed further
below but for now it is sufficient to note substantial tension between certain
traditional authority groupings and national government on thisissue. This has arisen
because democratic local government exists for al people and all areas but a
formulation to incorporate or integrate traditional responsibilitiesin away that
satisfies everyone has yet to be found.
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Thirdly, evenif a‘list’ of responsibilitiesis determined the question then arises asto
how to assess the performance of traditional authoritiesin carrying out these
responsibilities. Whereas in a pre-colonial erait may have been possible for
dissatisfied subjectsto ‘vote with their feet’ and terminate their allegianceto a
particular inkosi in favour of another, the social fluidity and land availability that
allowed thisisno longer there. As aresult, the degree of local accountability which
could have influenced performance long ago is no longer available to recipients and
users. Furthermore, the principleis accepted in South Africathat the professional
performance of public servants (paid with public money) isreviewable against job
descriptions and performance indicators (indeed many must now sign ‘ performance
contracts' to be confirmed in apost) and yet there is no similar or equivalent provision
for traditional authorities. Thus, the Independent Projects Trust (IPT 2002) reported
that, whereas Nkosi Holomisa of CONTRALESA rejects the suggestion of amakhosi
being paid for specific services saying that traditional |eaders deal with everything:
“several people from communities outside Durban suggest that the relationship between
the amount that traditional leaders are paid and their performance warrants further
consideration. The key issue here is one of accountability for public funds. Where an
elected office bearer can be voted out of power and an appointed official can be dismissed,
atraditional leadership position is acquired through birth. Systems of monitoring and
evaluation would therefore need to be developed and put in place to deal with a paid
position that is acquired by birthright.

A 23 year old woman from Nene Traditional Authority said that historically
amakhosi were paid by their people and that they should be paid according to their
performances. A male of the same age from Embo Traditional Authority said that
traditional leaders should be paid less than what they receive at present because ‘they
don’'t perform very well in the community’. Thisview is not accepted by all, however.
Another respondent from Embo said that amakhosi should be paid more because of their
performance in service delivery” (Independent Projects Trust, 2002: 20).

Accountability

The discussion above makes clear that it isimperative, even e.g. in terms of adefined
and agreed list of responsibilities, that traditional authorities must exercise their
authority subject to accountability mechanisms which enable transparent review and
recall for both the local community they serve and the national governance system
within which they operate. Thisimperative flows also from the more general issues
explored thusfar: if traditional authorities are to play ameaningful and crediblerole
in South Africathen their accountability needs to established in relation to their
functions as both local leaders representing the interests of alocal community of
people, and also as governance functionaries exercising recognised responsibilities. In
asense, the first describes accountability in the context of a democracy, the second
describes accountability in the context of a meritocracy.



Gender

Asshown in the history of traditional authorities, the values and principles which
define the institution are inherently patriarchal. Leadership, authority, inheritance and
succession are largely the preserve of men. This does not sit easily with the formal
values of gender equality, tied with constitutional rights to enforce them, which area
national entitlement flowing from South Africa’s democratic dispensation.

Transformation informed by gender concerns would have many implications for the
ingtitution of traditional authority. With regard to the question of land specifically, at
least three key areas can be highlighted as requiring attention: namely, the extent to
which traditional values and rules unfairly discriminate against women in so far as
they define (i) inheritance rights, (ii) land-use and access rights, and (iii) participation
in local governance and decision-making. Historically the traditional rules-systems
governing these matters has defined women’ s rights according to their relationship to
men (in particular in terms of their marital status) and not in terms of their individual
status as peopl e, citizens and women in their own right.

In thisregard is worth noting however that, in the first instance, it would be
misleading to imagine traditional authorities as patriarchal islands in abroader South
African sea of gender equality and women's empowerment. Broader South African
society isitself deeply patriarchal notwithstanding formal constitutional and legal
rights to gender equality and the advances made by women and women’s
organisations.

Secondly, whileit is certainly true that the terms of women’sincorporation in
traditional systems reflects their ascribed subordinate status, they are nonetheless
incorporated and not excluded. For example, even if the terms are not satisfactory,
traditional systems of land-use rights have provided women as part of their
community adegree of access and a livelihoods foothold which is not guaranteed
elsewhere.

Thirdly, exceptions to exclusively patriarchal governance do occur (and these might
regarded as representing the beginnings of a process of un-even change). For instance,
women have been elected asindunasin some traditional authorities™, there are
occasiona women amakhosi*? and some women with dependants are getting access to
land in their own right (see, e.g., IPT 2002: Section 6 ‘Gender’: 87 ff).

1 Sinceizinduna are not hereditary positions this innovation seems to be more easily made within
traditional authority systems —women chiefs are more ‘ problematic’ because of the rules of succession
and so on.

12 According to the IPT, at least 11 women amakhosi are now fully recognised by the Department of
Traditiona Affairsin KwaZulu-Natal (IPT 2002: 88). Often however, because of the difficultiesin



And finally, the actual exercise of patriarchy isacomplex negotiated social process

which certainly reflects and entrenches male dominance but does not ultimately

exclude women' s participation but limits and controls it. The patronising ambiguity of

these practicesis captured in the IPT’ sreport where a respondent is quoted saying:
“gentlemen, let us be honest, in most cases we discuss issues and then consult
our wives, then they give us advice asto how we should have approached the
issues. In the following meeting, you find guys very constructive. All the ideas
come from their wives’ (quoted in IPT 2002: 87).

Culture, custom and tradition

For all the emphasis thus far on the tensions between democracy and traditionalism, it
isasimportant to recognise that an indispensable ingredient in a vibrant democratic
cultureisthe right of people to hold, express and be subject to values and institutions
which they believein. Ubukhosi both expresses and perpetuates such a system or
culture which has value and meaning for many South Africans. Where elementsarein
tension with democratic rights and val ues these must be resolved in favour of
democracy and especially our Constitutional order but in itself thisisnot at all
sufficient justification for dismantling or undermining the whole structure. As arecent
report from the Independent Projects Trust states:

“Supporters of the institution of traditional leadership argue that the institution
should be retained because it safeguards African value systems. The
publication epoliticsSA states that bodies such as Contralesa'® question the
wisdom of abandoning traditional institutions in favour of government
systems that were imposed by the West.

‘They (bodies such as Contralesa) point out that abandoning cultural
values, norms, traditions and customs has led to the disintegration of morality
and the loss of respect for human life and dignity... They argue that traditional
leaders play an extremely important and positive role in many communities. In
fact, in African customary law the traditional authority isrequired to act at all
times in the interests and according to the wishes of the people.’

Such attitudes are contained in an article written by Contralesa’ s Inkos Phathekile
Holomisa. He states:

terms of succession mentioned above, these women amakhosi are really ‘acting regents’ who assume
authority where the heir apparent (the male son) is too young to do so but the previous incumbent chief

has passed away.
13 Congress of Traditional Leaders of South Africa



‘Ubukhosi, the cultural values, norms, traditions and customs, all combine
to ensure that, even in the midst of extreme poverty, there shall be respect for
human life and dignity, each person shall not sleep out in the open due to
poverty, there shall be respect for law and order, and that whatever food there
isshall be shared by all. Thisisthe way of life that traditional |eaders want to
retain for their people. The present struggle is not about the retention of power
for itsown sake, it isfor the retention of power so that it can be used to
safeguard the African value systems which are the bedrock of society’”

(IPT 2002: 6).

Perhaps part of the challenge in thisregard isto specifically name what it is that needs
to be protected and defended and how traditional authoritieswill do this. Thisis
certainly linked with an earlier discussion regarding the specification of areas of
responsibility for traditional authorities. The danger isthat without specification,
citizenswill remain unclear about what traditional authorities can be held accountable
against, and the arguments by traditional authorities themselves for greater powers
remain generalised, non-specific and therefore ultimately unrealisable in a democratic
order.

Respect for culture and tradition is a hallmark of a democratic disposition. At times
those parties who should engage with traditional authorities'* have not paid sufficient
attention to this. Whatever progressis made in formally determining the role of
traditional authoritiesin local governance, significant setbacks and tensions can (and
do) arise where such players are ill-informed in matters of protocol, decision-making,
custom, and basic respect for traditional authorities™. Equally important however isto
recognise that culture is dynamic unlessit is already dead or dying. Dynamic culture
will therefore always be open to new ideas and approaches, and ready to relinquish
‘traditional’ ones where they have outlasted their utility or relevance.

Governance for development

Traditional authorities have played arolein the local governance of rural areas and
they probably will continue to play somerole for the foreseeable future. In many
cases (especially for example, the former homelands), a characteristic legacy of South
Africa’s political-economic history isthe spatial coincidence of traditional authority
governance systems and deep poverty with urgent developmental needs.

14 E.g., elected local councillors, local government officials, officials of various government
departments, development ‘ consultants' and non-governmental organisations

15 see, eg., Inkos Gwala quoted by IPT (2002: 60) saying that amakhos “are not treated by the city

council people with the dignity that (they) deserve”.
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It istrue that, on the one hand, the full role of traditional authoritiesis not only
defined by development but on the other hand, development has become a very
inclusive and wide-ranging agenda. In any case, the focus on land in this paper
inevitably suggests afocus on development - and the deep poverty in rural areas
requires that obstacles to development be resolved carefully and urgently.

One could say al citizens can relate and contribute to development. But traditional
authorities are not just ordinary citizens because they have authority, responsibilities,
and status. Discussion of the history of traditional authorities (see previous section)
indicates clearly that land, and the developmental activity it sustains, is central to the
authority, responsibilities, and status of traditional authorities. However, as argued,
government’ s land reform programme/s did not and have not sufficiently recognised
and integrated thisinsight. Aspects of the current complexitiesin this regard have
been highlighted too and it is critical that they be addressed if development is going to
be secured. The negative implications for development of unresolved challenges
surrounding traditional authority systems are widely recognised. For example, the
Environment and Devel opment Agency remarked in their 1999 Annual Report (at
http://www.eda.org.za/), that in situational analyses they had completed in different
communal areas, findings pointed to:

widespread insecurity of tenure;

breakdown, chaos and probably illegal practicesin the system of local land
alocation and administration;

conflict between traditional authorities and elected local authorities;

insecurity of tenure experienced by women through discriminatory application
of traditional inheritance laws,

confusion around tenure and land administration which obstructs local land
development;

low productivity from the local natural resource base and environmental
degradation from disintegration in traditional land use management systems.

More recently but in asimilar vein, Director of the Programme for Land and Agrarian
Studies (PLAAYS), Ben Cousins has pointed out that:

“In the densely settled former homelands a major constraint on development is
lack of clarity around land. Disputes over land and governance result in long
delaysin planning and implementation. Potential investors are often unclear
about who they should negotiate with.... Local residents are often excluded
from decisions about the land they occupy and depend on for their survival”
(CousinsB. 2001).
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Evenin pre-colonial times the configuration of amakhosi, land and development was
dynamic and never fixed but at least then the *traditional’ configuration was the
dominant — and for atime, the exclusive — configuration. In contemporary, democratic
South Africatraditional authorities are patently not the only authoritative players. So
the development nexusisacritical and difficult one to resolve — attempting to respond
to arange of interests and players whilst establishing a sustainable configuration
which facilitates optimal developmental outputs. Getting it right is vital because the
need for development is particularly urgent in rural areas. Statistics recently published
by the Municipal Demarcation Board stated that between 60 percent and 80 percent of
the backlog of provisions of services such as water, electricity, telephones and
sanitation occurs in traditional authority areas of KwaZulu-Natd (in IPT 2002: 53).

It isworth noting that current land reform processesinvolving land claims by
traditional authorities appear to be in danger of even further undermining the
developmental prospects of certain communities. The fact that traditional authority
areas often coincide with areas of rural poverty has already been noted, as has the fact
that government’ srural development perspective has not sufficiently integrated
traditional land use and production systems. As aresult, the urgent developmental
needs in traditional authority areas are being addressed in an unsatisfactory way in the
short-term because claims for land etc. must be ‘forced’ through existing options and
mechanisms within government’ s land reform programme which are not really suited
to maintaining and developing the integrity of traditional systems'®.

Mclntosh, Xaba and Associates (1998 (a)) argue that most redistribution applications

involve traditional authoritiesin KwaZulu-Natal and that the result of critical

ingtitutional and policy weaknesses (as well asthe incentive to ‘pack’ beneficiary lists

so that claimants can meet the cost of the land through pooling their individual

R15 000 grants), has been that:
“large, unviable and poorly located settlements have emerged or are being
planned for. ... Thelocation of projects has often been determined by the
historical land and kinship links of beneficiary groups, and by political
considerations. These projects offer very littlein terms of livelihood
generation and have tended to be located in remote rural areas without much
agricultural potential” (MXA 1998 (a): 5).

18 In asense, government hasimplicitly acknowledged this weaknesses by giving attention to these
matters in the proposed Communal Tenure Bill — but even asit stands, thisis not complete and, as
discussed below, probably not satisfactory in key areas.



Theissues

The preceding section shows clearly that specific challenges with respect to traditional
authorities are framed by bigger principles and underlying themes. The following
section aims to work through some of the more common specific challenges bearing
in mind their location within these bigger debates but with aview to exploring
pragmatic and viable approachesto their resolution. Even so, the discussion tries to
avoid too local alevel of specificity so that the conclusions might have some general
application.

L ocal gover nment

Therole of traditional authoritiesin local government must be worked out in relation
to two aspects of local government; firstly, its representative aspect, and secondly, its
administrative or functional aspect.

Representative local government

Traditional authority currently exists uncomfortably side-by side with democratic
institutions (Jacobs S. 2000 (a)).Some traditional authorities argue that amakhosi
should constitute the first-tier or primary local government where they exist.

However, in a constitutional democracy like contemporary South Africa, it isdifficult
to justify why, instead of elected local government, some citizens should not enjoy the
full democratic rights that were at the heart of the broader struggle against apartheid®’

- and especialy at the local level whereit isfrequently asserted that government is
‘closest to the people’ which is meant to convey the idea that citizens can engage most
directly with their representatives, and exercise their democratic right to choose and
hold leaders to account.

In practice however even local democratic government is not aways sufficiently
‘closeto the people’. Sincerural areas are generally more sparsely populated (and the
geographic constituencies proportionally larger as aresult) rural people are in general
more likely to experience this * distance’ — a distance which will have grown all the
more since the recent ‘rationalisation’ of local government into fewer units'®. Thus
notwithstanding the formal representivity and accountability of democratic local

710 emphasise the point, it is perhaps worth recalling that democratic governance at the local level
was specificaly akey feature of many ‘struggle’ campaigns against apartheid as various forms of ur-
representative government were thrust upon black South Africans at the local level by the regime. In
other words, the demand for democracy was not limited to transformation at the national level of
government.

18 See: Jacobs S. 2000 (b): “The decrease in the number of municipalities clearly has an impact on the
powers of traditional leaders. The number of municipalities has been decreased from 843 to 284, which
creates more powerful local governments that have more administrative control over their areas’.
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government, it isan imperfect system. Many traditional authorities function, and
represent aknown system of leadership, in precisely the spaces where these types of
weakness are most manifest — in under-resourced, marginalised, and rura
communities. The Independent Projects Trust report the views of an inkosi from the
South Coast of KwaZulu-Natal who maintains that “the local people did not know the
elected councillors and that it was difficult to hold them accountable for their actions
and omissions” (IPT 2002: 35). Thisinkos and others, including the Inkatha Freedom
Party, argue that ubukhosi should rather be the first-tier, representative local
government. Nkosi Mzimela, the chairperson of the National House of Traditional
Leaders has stated clearly that:
“Our view isthat traditional authorities should serve and perform all functions
of local government in rural areas within the area of jurisdiction of traditional
leadership. That is, they should serve as primary local government responsible
for devel opment projects as this has been the case since time immemoria”
(Nkos Mzimela 2001).
In what IFP leader, Mangosuthu Buthelezi, characterises as a compromise position,
there have also been proposals to adapt this basic model by agreeing to the democratic
election of up to 50% of the traditional councilswhich would constitute local
government in ‘traditional’ areas (Buthelezi 2000).

This position was advanced in the unsuccessful ‘provincia constitution for KwaZulu-
Natal’ which would haveit that: “The autonomy of the traditional leaders, asthe
primary local government administrators of their respective communities, shall be
guaranteed and protected in terms of traditional and customary law, subject to this
Constitution” (KZN draft constitution, 1996, quoted in |PT 2002: 26).

But thisis an unnecessarily extreme conclusion and there is no compulsion to accept
that, because of existing weaknesses with democratic level government, traditional
authorities should beinstalled in their place®. Indeed, when the Constitutional Court
considered this proposal, the judges were concerned about precisely such provisions
which sought to establish traditional leaders as‘ primary local government’ in some
areas, “organised under customary law but with the same status as municipalities or
local councils. They questioned whether it would be appropriate for traditional |eaders
to administer electricity and schooling, when their positions were hereditary and they
could not be removed if they did a bad job. Judge Johann Kriegler added: ‘In some
areas you would have a council of amakhosi only, without any suggestion of
accountability. Of representative democracy there would be no sign’” (Carmel
Rickard in Sunday Times, June 30 1996, quoted in IPT 2002: 26).

19 Furthermore, it should be noted that traditional authorities have never been local government
equivalentsin the sense of being responsible for planning and delivery of infrastructure and services—
see Vaughan and Mclntosh 1998: “traditional authority systems have not facilitated the provision of
infrastructure, or the delivery of services’.



Furthermore, the important mechanisms that gave a chief’ s subjects ultimate power to
hold leaders to account are no longer available. In the past (as discussed earlier in the
history section), disgruntled subjects could ‘ vote with their feet’ where internal tribal
consultative processes (especially tribal councils) did not satisfy their needs, and they
could move and shift their allegiance to another chief. None of the conditions which
allowed for this option to be exercised - like land availability, flexible boundary
demarcations, the absence of an over-riding constitutional order and so on— are
available anymore and there is no possibility of returning to the past. Thus, whilst
acknowledging that under certain conditions, traditional authority systems might well
have been consultative and representative, in the current South African context they
cannot take the place of elected, representative primary local government where
subjects can hold leaders to account and have the ultimate power to remove them by
popular democratic vote™.

Instead, what is suggested perhaps by the limitations of democratic local government,
isthat traditional authorities could play a useful role strengthening local government
especially by ensuring greater degrees of engagement and participation in it at the
local level. In so doing it islikely that traditional authoritieswould build (or maintain)
their credibility with their constituents (in general and at the local level) by being seen
to be advancing local interests and pressing demands for them to be serviced by local
government. It would also deepen democracy at the local level by forcing greater
accountability of elected representatives and officials.

For traditional authoritiesto fulfil such arole and to engage meaningfully with local
government (and its development processes) there is aneed for clear mechanisms for
information exchange and decision-making as well as for building appropriate
capacities. Provisionsin the current legidlative and policy framework governing local
government go some way towards this by facilitating the participation of traditional
authorities (on anon-voting basis) in municipal councils* and assuring them of their
right to be consulted in decision-making that affects their areas.

2 This does not necessarily imply that efforts to * democratise’ traditional authority systems should be
abandoned but only that such efforts should not be assumed to replace democratic local government. If
processes and rules for democratising traditional authority systems were taken far enough to satisfy the
tests of representative democracy, then they would not be ‘traditional’ in any meaningful sense.

2L Section 81 of the Local Government: Municipal Structures Act and (subsequent Amendments) states
that “traditional authoritiesthat traditionally observe a system of customary law in the area of a
municipality, may participate through their leaders...in the proceedings of the council of that
municipality, and those traditional leaders must be allowed to attend and participate in any meeting of
the council”. According to the same Act traditional |eaders were not allowed to exceed 10 percent of
the council. This was subsequently increased to 20 percent in an amendment to the Act. (in IPT 2002:
30). The IPT aso notesthat: “ An articlein the Local Government Law Bulletin saysthat it appears that
the Act expected another way of soliciting the view of the traditional leader rather than simply allowing
the traditional leader to express his or her view during the council meeting where the matter is
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Bearing in mind the focus in this paper on land, it ispossible to point to critically
important roles that traditional authorities can and do play at thelocal level. In
particular the system of traditional |eadership is often the only viable and/or existing
leadership institution in poor and rura contexts. The ability and desire of amakhosi to
advance the interests of their subjects in such contexts means that they play an
important role as protectors of the poor and marginalised. Any developmental vision
which takes seriously the interests of the rural poor must ensure that this function is
recognised and integrated. As elaborated el sewhere in this paper (see section below:
“Land userights”), traditional land use systems offer the rural poor access and
livelihood resources which they would tend not to afford outside those systems and
which would be threatened (especially by market-related dynamics) where those
systems are weakened.

The authority of traditional |eaders would be enhanced if they were additionally
assured of their reciprocal right to call elected representatives and local government
officials to account before meetings or fora of the traditional authority’s community
convened by the traditional authority. A provision of this kind would reflect the
particular authority of amakhos and could be enabled through amendments to
legidation regarding local government especially.

In the absence of clear and known mechanismsin thisregard, the practice of some
traditional authorities has been to exercise a de facto veto over development and other
decision-making processes by being obstructive. This course - while perhaps
understandable - is unhelpful, creates tension with elected local government, and may
ultimately undermine the credibility of traditional leadersin the eyes of their
constituenciesiif the effect isto frustrate and block development activities.

considered. In terms of the Act, the provincial minister may prescribe abroader role for traditional
leadersin the affairs of the municipality.

“Participation means that one could address a meeting; the traditional leader istherefore not merely a
silent observer of proceedings. She/he may, subject to the rules and orders of the municipality and any
regulation of the MEC...therefore participate in any debate on a matter if shefheisa councillor. This
would include the right to submit motions, make proposals and ask questions. Her/his participation in a
council meeting is not limited to the matters directly affecting the area of the traditional authority.”

[Nonetheless] ... KwazZulu-Natal’ s House of Traditional Leaders decided in April 1999 that it intended
challenging the Municipa Structures Act in the constitutional court. Inkosi M piyezintombi Mzimela
said that amakhosi were not happy with the government’ s intention to introduce the legidation in
traditional areas because thiswould sideline and erode their powers’ (IPT 2002: 31).
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Participatory local government

Tensions and debate about the relation between traditional |eaders and elected local
government also extend to the * participatory’ fora associated with each system at the
local level. For the purposes of this paper, some brief comment is required, focussing
on the tension between ‘ development committees' (associated with traditional
authorities) and ‘ward committees’ (which each ward councillor in Category A and B
local governmentsis encouraged to establish in terms of new local government
legidation®?). Tension is almost inevitable because there is overlap of their intended
broad function — both are meant to provide communities with a consultative space to
inform local leadership of local concerns and developmental needs, and to involve
local peoplein such discussions. Both structures relate to the development, land-use
and planning inputs that drive integrated devel opment planning at the local level in
terms of the current local government regime and they therefore deserve at least brief
comment in this paper with itsfocus on land issues.

According to the Department of Provincial and Local Government, ward committees
facilitate community participation in the matters of local government. Each ward
committee consists of the councillor who represents that ward and a maximum of 10
other persons from the ward area el ected to the committee through a public election
process. Ward committees are mainly advisory committees and may make
recommendations on any matter affecting their ward. A municipal council may also
delegate additional powers and duties to ward committees (www.local.gov.zalDCD/
asat 17 April 2002).

Development committees are not universal in all traditional authority areas but many
were established in response to growing demand (from government departments and
NGOs) for sustained, community-level input into development and service-delivery
projects and decision-making. There isno legislation governing or requiring their
operation, although provincial departments in KwaZulu-Natal actively encouraged
their establishment and at one time drafted |egidlation that would have formalised
their status (however this legislation was not adopted). In practice some devel opment
committees have enabled wider participation in development processes but others
have only appeared to do so whilst in fact entrenching the control of an inkos over
such matters.

Notwithstanding such variations, anumber of traditional authorities regard ward
committees with concern because they may cover similar ground (in terms of issues
and constituency) but are not accountable to the inkosi but rather, relate to an elected
councillor in the local government. (For example, the IPT reports that traditional
leadersin afocus group discussion “agreed that the introduction of ward committees

22 Category C (regional) councils do not have wards and therefore cannot create ward committees.



was causing tension. They said that the conflict arose because the committees have a
right to call meetings and come up with decisions on their own without consulting
inkosi” (IPT 2002: 56))?%. Anecdotal evidence suggests that some elected councillors
may be equally protective of their ward committees as the privileged route for local
people to influence devel opment planning at the local level. Since traditional
authorities operate in areas where there is often a vacuum of alternative organisational
and leadership possibilities and where developmental needs are frequently severe and
urgent, existing development committees should probably be taken rather more
seriously and integrated into development planning processes at the local level
because these can be the only mechanism for articulating the interests of the rural
poor. Obviously such structures should be encouraged to be as participatory as
possible but it should be noted that development practitioners point to very low levels
of effective participation by ordinary people currently anyway —in traditional
authority areas and elsewhere.

Taking development committees seriously and ensuring their integration into planning
processes and so on does not imply granting them particularly privileged status within
the local governance regime (this would again raise the difficulties of giving status to
un-elected authority systemsin ademocratic context discussed above). Furthermore,
there are practical grounds for rejecting any significantly privileged status for
traditional authority-driven development committees because, in such a scenario the
state would be obliged to intervene and impose certain conditions regarding the
constitution, composition and functioning of such committees (in much the same way
as CPAs arerequired to follow a set of rules about such matters as representivity,
gender issues, transparency and accountability). Given the ‘ problem set’ that these
proposals regarding local participation in development processes are intended to
address, this hardly seems the most effective route to follow, particularly because:

a. athough they would be absolutely necessary, such interference would in all
likelihood be seen by traditional authorities as just as problematic an imposition on
their authority and governance systems as ward committees anyway>*; and

b. like CPAS, in practice such requirementsinvite either their more or less conscious
subversion by paying lip-service to the required form without any substantial
commitment to their intention, or the need for massive external support and capacity-
building interventions in each locality to ensure that local people both fully
understand the intention of these conditions and the rights they give rise to and also
to have the real capacity to take up these rights within development committees—
often in a hostile environment.

2 Note that these tensions and possible approaches to resolving them are briefly discussed in Annexure
A: A further note on ward and development committees.

24 And in fact would legitimately be seen as placing the bar even higher for traditional authorities than
they are for ward councillors who are responsible for establishing ward committees where the
applicable conditions are not as strenuous



Capacity building

For Amakhosi

The development terrain is broad and complex anyway, and the post-1994 policy and
institutional context at local level has undergone significant change very quickly.
Many amakhosi have not had sufficient means and opportunities to stay informed of
these developments or to be exposed to new approaches and thinking. Because the
(hereditary) status of chieftainship is more *ascribed’ than earned, and because thereis
no performance standard against which they are judged (as discussed above), thereis
no real compulsion currently built into the system of traditional leadership to turn this
pattern around and ensure that amakhosi are sufficiently knowledgeable and up-to-
date®®. Nonetheless, the need to build the capacities of traditional authoritiesis quite
widely recognised. Usually the emphasisin such discussions relates to broad areas of
democracy and development (see IPT 2002: Section 8: ‘ Future role and needs’,
p 110%°) but should also be cognisant of the institutional weakness of traditional
authority systems from an administrative perspective which, as Vaughan and
Mclntosh argue “ means that traditional authorities have little capacity to carry
forward development processes. Their weakness also renders them vulnerable to
corruption” (Vaughan et al 1998: 16). Given the hereditary nature of chiefdomship, it
should be possible to explore how potential or future traditional authorities might be
identified early on (i.e., before they assume the position of inkosi) and targeted for
appropriate education and training. In light of the conclusions drawn thus far which
suggest akey role for traditional authoritiesin defending and articulating the
developmental interests of (certain elements of) the rural poor, capacity building
could usefully focus on, e.g.,

The development planning regime at local level especialy

Critical approaches to development

The potentia of traditional land-use management systems to secure livelihoods

and development possibilities for the poor

Participatory approaches to development planning and strategy

Appropriate systems for recording, managing, and defending land-access and -use

rights within traditional tenure systems

Facilitation skills to support participation

Negotiation skillsfor advancing local developmental interests and strategies.

% Note: this does not imply that elected councillorsin local government have always proved
themselves to be much better capacititated for the tasks than traditional leaders. The need for capacity
building of elected councillorsis also widely recognised.

% The IPT comment that training should include: “information about government laws and policies as
well asthe development of skillsrelating to functions that amakhosi and izinduna perform in their
communities. An additional area of training could also include processes to negotiate and reach
agreement with elected representatives and municipal structures about respective roles, responsibilities
and mutual accountability mechanisms’ (IPT 2002: 111).



For communitiesin ‘traditional areas

There is another important dimension where capacity building is required and this
relates to the broader community, and to groups within communities, under traditional
authorities. Whereasiit is argued elsewhere in this paper that, in the absence of
alternatives, traditional authorities can play acrucial role in protecting the interests of
sections of the rural poor, it isunclear to what extent for many people, traditional
authorities are the only aternative to free-hold title and the evident dangers this poses
for the poor. It isamost certainly true that, asthe IPT argues:
“aternative leadership options are often limited in rural areas. Many local
people either do not consider themselves capable or are wary of engaging in
development because they do not want to challenge the authority of the
inkos.” (IPT 2002: 59).
Mclntosh, Xaba and Associates (1998 (a)) comment that, whereas in most land reform
projects under the KZN Department of Land Affairs, traditional authorities appear to
be accepted as representing a claimant community:
“[t]he exceptions to this are those communities previously faced with black
spot removals who have developed alternative structures of management
within their communities, partly as aresult of extensive support from NGOs,
particularly the Association for Rural Advancement (AFRA). ... With the
former *black spot’ communities, where thereis a history of non-traditional
administration, ... there is more openess [sic] to alternatives’ (Mclntosh, Xaba
and Associates 1998 (a): 11).

Theseinsights all tend to suggest that the ongoing dominance of traditional authority
systemsis at least partly explained by alack of aternative power and institutional
bases in rural areas reflecting alack of diversity in terms of civil society?’. Capacity
building to address this could help build a more vibrant and open political culturein
traditional rural areas and grow the possibilities for alternative authority structures and
so on which in turn could enhance local capacities for more creative and more flexible
answers to the challenges which face them.

2" Note that thisis not the conclusion that MXA are prepared to draw however. They pose the question:
“How should one understand this genera acceptance of traditional authority leadership in land reform
projects and the apparent indifference regarding (or active opposition towards) individua land rights
amongst the beneficiary communities?” and answer that: “ One argument is that with many of these
areas access to communities can only be effected through existing power-holders, whether these are
traditional authorities or whether they are NGOs. In the absence of a significant range of other
empowered community-based organizations, government is obliged to secure access to communities
through such “gatekeepers, even though this might mean conceding power to gatekeepers at the
expense of individua rights and interests. By the same token, it has been demonstrated in the first
section and within the case study examples, that traditional leaders are not all-powerful. They have
minimal administrative capacity, often have relatively few sources of income and can become quite
vulnerable when they have adienated their constituencies (eg. Zondo). That civil society weaknesses are
on a par with those of traditional authorities, cannot account for the dominance of traditional authorities
inland reform projects’ (MXA 1998 (a): 12).
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Thus, if peopleliving in areas under traditional authorities are to make their full
contribution to local discussion and decision-making on these critical issues, thenitis
likely that independent capacity- and institution-building is required. A comment by
Mclntosh, Xaba and Associates in their report on case studies of the role of traditional
authoritiesin land redistribution in KwaZulu-Natal confirms this need where their
report notes that “individuals remain silent on the issue of rights when in the presence
of the Inkosi” (MXA 1998 (b): 20%®). Experience in the use of Communal Property
Associations as the legal entity for holding land also points to the need for capacity
building of this nature. Here commentators note that the CPA might be an effective
instrument for securing the group’ s tenure (which is directly protected by the state
through registration with the deeds office) but the protection of individual rights
within the CPA are not similarly legally registered and therefore, “[i]nterna

protection of individual rights depends on individuals having a sense of their rights
and responsibilities”” (Sapsford, P. and K Philp, 1997: 7).

8 See also the experience of the Ingtitute for Multi-Party Democracy who run training programmes
with traditional authorities and who have noted the difficulties of incorporating community membersin
workshops together with amakhosi, the reason being that community members are intimidated by the
presence of amakhod and hesitate to express opinions’ (in IPT 2002: 112).

2 The other implication is that individual rights should also be registered in an appropriate and manner.
Thisisdiscussed el sewhere in this paper.
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Constraints on therole of civil society in capacity building

Civil society in general, and non-governmental devel opment organisations, are subject
to their own capacity and programme constraints so one cannot suppose that they are
in aposition to simply or immediately *fill this gap’. Nonethel ess, independent
developmental interventions (especially by civil society organisations (CSOs) ) have
often been regarded with suspicion— if not hostility — by certain traditional

authorities. In thisregard, the IPT has suggested that: “Many amakhosi are suspicious
of non-governmental organisations because the organisations are often perceived as
being supportive of the African National Congress due to their activist history. In
addition, the values of participation and empowerment are often interpreted as
challenging the position of inkosi” (IPT 2002: 63). To the extent that CSOs are
precisely independent and may well bring into such communities aternative ways of
thinking about development and governance, the fear of incumbent elitesis perhaps
understandable. Notwithstanding such fears, in ademocratic society people have a
right to information, to debating and assessing alternatives and ultimately making
their own choices. Such individual rights are not valuable ssmply in and of themselves
but they underpin broader social rights to organise and associate, and to develop the
possibility of multiple organisational and leadership avenues.

Some development interventions into traditional authority contexts have failed to
respect traditional authorities, either by being deliberately discourteous, or as aresult
of genuine ignorance of custom and protocol — such actions are unfortunate and the
disapproval from local leaders which followsis perhapsjustified. However the virtua
‘no-go’ which certain traditional authorities have effectively enforced and which
keeps independent organisations from freely and openly working in such areasis
unacceptable.

Administrative or functional local government

Consideration of the functional aspect of local government is clearly related to the
earlier discussion regarding the scope of traditional authorities' responsibilities and
the intersection of these with local government where many commentators have noted
the potential for overlap and where anumber of traditional authority interest groups
have alleged a dilution of their authority. As Vaughan and Mclntosh argue:
“The establishment of constructive working relationships between traditional
authorities and rural municipalities has become critically necessary for two
reasons. Thefirst isthat services must be provided in wayswhich are
affordable for rural municipalities, and for rural communities. The second is
that conditions must be created under which rural municipalities can fulfill
their planning responsibilities’ (Vaughan et a 1998: 15).



With regard to responsibility for provision of (bulk) services, we should notein the
first instance that such a possibility would not have existed ‘traditionally’ - neither
local government nor bulk service and infrastructure even existed as ‘goods' to be
distributed, at least prior to the colonial era, and probably much later than that. In the
current era, the IPT argues that “ Traditional |eaders often mobilised collective
community action to provide services and perceive local government as treading on
their terrain” (IPT 2002: 46) and that “[p]rior to the first democratic genera election
in 1994, all development in rural areas took place through the auspices of traditional
authorities’ (IPT 2002: 53). However, thisis distinct from having the responsibility
for provision and, asis argued elsewherein this paper, mobilising demand or support
for service delivery could be avaluable role which traditional authorities could
exercise within the framework of democratic local government. V aughan and
Mclntosh (1998) make clear that traditional authorities “have not facilitated the
provision of infrastructure, or the delivery of services’ and that in fact they were
marginalised as government line-departments increasingly took over. Further, the
Integrated Rural Devel opment White Paper for KwaZulu-Natal (1998) stated that:
“Traditional authorities have generally been excluded from development activities.
Government’ s devel opment-rel ated field services have by-passed traditional leaders
and other local organisations”.

Perhaps what is most important in the perspective raised by the IPT isthat such
service provision and development work was done “through the KwaZulu government
departments, which fully recognised and promoted the legitimacy of traditional
authorities” (IPT 2002: 53, my emphasis). If this attitude was indeed characteristic of
the KwaZulu departments, then part of the current resentment by traditional
authorities might be understood in terms of competition for the political credibility of
being acknowledged and associated with service delivery - especially where non-
traditional leaders (in elected local councils) also desire such political credibility. This
type of political competitiveness at the local level may well be threatening to some
amakhosi (or indeed to any entrenched local leadership) but it is quite frankly intrinsic
to apluralist democratic system and should ultimately enrich local political culture.
Local leaders who respond to competition by attempting to block local development
will probably soon lose credibility while the converseis true — those who embrace it
as an opportunity to champion local interests will probably build their credibility. Line
departments who are responsible for service delivery in such areas should be
responsive to, and where appropriate acknowledge the role of, local |eadership who
press devel opmental demands and assist in their delivery.

Returning to other functional aspects of local government, the critical difficulties

emerge in relation to those functions impacting on planning and land-use for the
purposes of this paper.
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Analysis of current experiences of traditional authorities and land-use and
development and planning issues suggests that, while certain themes and challenges
recur, the conditions from case to case vary significantly.

The IPT point out that “the absence of formal role definition for councillors and
amakhosi in development has meant that |ocal areas have found their own solutions’
(IPT 2002: 60) and that the resulting relationships between traditional authorities and
local government can be either:

‘cooperative’ (where well-known and trusted individuals are el ected as councillors
and work closely with theinkosi), or

a‘division of roles’ (wherethe inkos and the councillor implicitly delineste roles
between them and, although they have limited interaction, respect each other’s
turf), or

‘blocked’ (where councillors are prevented from working in the area or,
alternatively, they work in the area without recognising or communicating with
amakhosi), or

‘open conflict’ (where the question of authority is unresolved and contested and
different groups in the community end up taking sides) (IPT 2002: 60°°).

Indeed, local contexts vary so significantly that it is perhaps more useful to approach
their resolution flexibly rather than by the imposition of a generalised (and inevitably
contested) ruling on the allocation of responsibilities. However, if amore flexible and
pragmatic approach is to be adopted, then it isimportant to try and specify the
principles and criteriawhich would guide its implementation, and the mechanisms for
review of local outcomes™.

The section which follows explores some possible bases which, taken together, could
contribute toward building such an approach:

% Given that the IPT herelinks ‘ cooperative’ relationships with ‘well-known or trusted’ elected
councillors and contrasts this with its opposite extreme of ‘open conflict’, it isinteresting to note - and
contrast this with - Vaughan and Mclntosh’ s suggestion that “Where traditional authority systems have
lost their legitimacy, conflict has arisen between traditional leaders and local councillors’ (Vaughan et
al 1998: 14).

3L In this respect then, this approach is different from the IPT’s conclusion that: “All roleplayers must
focus attention on resolving roles and responsibilities at alocal level rather than waiting for policy
and legal guidance from national government” (IPT 2002: 118 my emphasis). In other respects
however there are similarities. Thusin their  conclusions and recommendations’ - Section 9, the IPT
conclude that “ solutions should involve traditional authorities and local government structures holding
discussions to determine their respective roles and functions in order to develop co-operative and
constructive relationships that support rural development. This clarity would aso provide the basis for
both mutual accountability and training needs assessments” (1PT 2002: 116).



1. An assessment of ‘ pressures on the land’ might be fruitful. Experience on the
ground strongly suggests that administration of land-use (including residential, arable
and common access land-use) under traditional authorities tends to be more viable
(and perhaps sustainable) where there is relatively less pressure or demand on land.
Conversely, significant pressures on land seem to undermine the effectiveness of
traditional systems which tend subsequently to breakdown, becoming corrupted, un-
evenly applied or not applied at all. Unsustainable pressures on traditional systems of
land administration seem most likely to feature in urban and peri-urban contexts (see
Sapsford, P. and K Philp (1997) who argue that “development is more difficult to
implement on communally held urban land”?). In such contextsit is also more likely
that land-use planning and the allocation of residential land and property and so on
needs to be more closely integrated with broader and strategic urban planning and
administration within which a particular ‘community’ islocated. There will almost
certainly be ‘grey areas' in the determination of land pressures but some
characteristics could be used to generate a more or less objectives set of indicators—
e.g., those relating to population densities and proximity to urban centres. However,
the argument that traditional tenure is not appropriate where land demand is intense
should not always imply that freehold is the only alterative. One danger to be taken
into consideration in thisregard is the vulnerability of tenants because “tenancy often
occurs in areas where there is high demand for land. In these circumstances the
competition for land makes them most vulnerable”

(Sapsford, P. and K Philp, 1997: 10).

2. An assessment should be made from alocal developmental perspective asto the
appropriateness of traditional tenure and administration systemsin relation to the
proposed or dominant local development activities. In aflexible approach there
should be arange of possibilities but the point being made can best beillustrated by
contrasting on the one hand, alocal development plan which envisages thoroughgoing
commercialisation of agriculture at scale, with avision for improving household-level
subsistence and livelihoods resilience and securing communal food security.
(Determination of such local development plans should be at local level through
participatory processes, informed by local developmental conditions, and integrated
with Regional-level development planning.) The experience suggests that traditional
tenure is not the best vehicle for thoroughgoing commercialisation of agriculture at
scale because limitations regarding, for example, the alienation of land from the
broader community mean that it provides unsuitable security for leveraging in finance

32 Also seer IPT 2002: 69: “TessaMarcus, Kathy Eales and Adele Wildschut say that in reality the
practices relating to land all ocation are clouded by * corruption, patronage and, increasingly, the
influence of market forces asthey dip between the traditional and modern systemsto sell the land they
hold in trust for personal profit and to consolidate their power base'. Their observations are particularly
true of peri-urban areas’.
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and other inputs at the scale required for commercialisation®. Accordingly, freehold
tenure is usually regarded as the more appropriate form under such conditions. By
contrast, it is precisely these ‘limitations' regarding traditional tenure which are its
enduring strength for securing some sort of land and livelihoods base for the rural
poor.

3. An assessment of the stability and legitimacy of the particular traditional authority
incumbent and system must inform decision-making about a community’ s future
governance configuration. Although such assessment may be resisted by traditional
authorities it seems unreasonable and irresponsible not to require that these matters
are openly reviewed on a case-by-case basis. Certainly this requires that the affected
people (the ‘community’ or communities) are canvassed both in relation to their
preferences regarding the principle and extent of traditional administration in general,
aswell astheir views regarding legitimacy and popularity of their particular
incumbent traditional authority.

4. An assessment of the relative capacities of both the existing traditional authority
and the local government must be made. On the one hand it is undoubtedly true that
traditional authorities have historically not received substantial support as institutions
and that they are therefore often ‘weak’ institutions. However, it isaso generally
acknowledged that formal local government in South Africais very weak (e.g., in
terms of their fiscal base and the personnel and skills base). In this vein, Mclntosh
(with others) has repeatedly argued that in reality, financial and other resource
constraints limit the extent to which alternative local governance systems can replace
traditional authorities systems in many areas™ - traditional authorities exist and are
cost-effective. Traditional authority systems provide social security and welfare
functions and they have fulfilled some of the more basic administrative and control
functionsin rural areas, while keeping within the financial means of poor
communities. Their judicial and dispute resolution functions have played avital role
in ensuring local stability. Moreimportant, traditional authorities, and the system of
traditional tenure on which their power rests, have provided relatively secure,
affordable, and equitable accessto land for rural people (Vaughan et al 1998: 10, and

33 See Vaughan et al 1998: 10: “Research ... suggests that traditional authority systems of land
administration and allocation will inevitably be undermined by the introduction over extensive areas of
commercial agriculture. Factors which impinge negatively on traditional authority power and
legitimacy in commercia agricultural contexts are the tendency to de facto entrenchment of land rights,
the increased demands on the traditional authorities as means for dispute resolution, the emergence of a
class of relatively wealthy entrepreneurs through processes of social stratification, and the emergence
of ademand for freehold tenure from such individuals, and even from less prominent landhol ders’.

3 .., “Recognition that the capabilities of the state are modest, and are likely to remain so within
many of the vast areas which fall under traditional authoritiesimplies conceding a continued role for
traditional authority systemsin facilitating the implementation of government programmes, and in
managing land” (Vaughan and Mclntosh 1998: 16, and also MXA 1998 (a): 16).
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see MXA 1998 (b): 16). For these reasons, as well asthe potentia for traditional
authorities to mobilise local contributions to management or labour costs of service
delivery, affordable® service delivery for rural areaswill likely have to draw on
traditional authority systems rather than exclude them.

4(i). One reason many such areas have been ‘ cost effective’ to governisthat they
have never been expected to provide areal revenue base within alocal government
tax and rates system. The IPT (2002) found that one cause of opposition (expressed
during the process of local government demarcation) to replacing traditional
authorities with local government on the same basis as the rest of the country was the
fear that thiswould result in the imposition of taxes on residents of such areas. The
IPT suggests that rural people associated municipalities with the repressive tax
policies of the apartheid regime and that they were concerned that they would have to
pay additional taxes on services or opportunities that they already had as aresult of
communal life (IPT 2002: 51).

Where traditional authorities are, after consideration of the criteria suggested above,
indeed granted authority and responsibility for land-use planning (or for certain more
limited responsibilities within this), these responsibilities would still nonetheless be
planned, integrated and carried out within the District Council-level planning regime
(through the LDO and especially IDP processes for example). This configuration
providesfor at least alocal government-level set of mechanisms for ensuring that
land-use planning is done and reviewed, and that the planning is carried through to
implementation. District Council could be tasked with ensuring compliance and
empowered to enforce such where either its own review processes or arange of other
trigger mechanismsindicate that |and-use issues under a particular traditional
authority require such intervention. Interventions could fall somewhere on a
continuum between simply entering into consultation with atraditional authority on
matters of concern, through issuing of binding directives for corrective action or
additional information, to instituting a review process as to the suitability or
competence of traditional authority. Thislast option could be based on the same broad
set of criteria discussed above (relating to land pressures, stability, legitimacy, and
capacity and so on). Thisisimportant because all such characteristics are dynamic
and will change over time anyway. Accordingly the need for review from time to time
should be anticipated and there must be open mechanisms to trigger such review.
Trigger mechanisms must include not only internally-driven District Council-level
reviews but also petition by members of the community under atraditional authority
themselves or civil society organisations™.

% .e bothtoloca government and to communities

% Note that for any of the proposals advocated above to become effective, there would need to be
enabling legislation so that local practice and innovation within the proposed guidelines are articul ated
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Land-userights

“Traditional communities and mores are based on the shared
ownership of the land and the role of traditional leadership inits
administration. We regard access to land not as a mere property right, but asa
fundamental human right. A community and its land are united by a mystical
relationship, which ties together past, present and future generations. In our
view, traditional |eadership remains the final expression and the custodian of
this relationship. The shared ownership of land is a the basis of our social
communalism, culture of ubuntu and sense of social solidarity. The essential
feature of traditional communitiesis the self-administration of land assigned
by the community, viathe action of traditional leadership, to each of its
members to meet his or her needs. The institution of communal property and
traditional |eadership are two sides of the same coin and neither can survive

without the other”
Edited version of a speech made by Inkosi Bonga Mdletshe, a KwaZulu-Natal
member of parliament, to the Portfolio Committee of Land Affairs, quoted in IPT 2002: 66.

This section explores what the relationship should be between a functioning
traditional authority, the relevant local community, and the ownership and usage
rights to the land under the traditional authority. To proceed with discussing
specifically the issues of rightsin land under traditional authorities, we provisionally
‘bracket off’ related issues (like legitimacy of traditional authoritiesin general or in
the particular, or boundary disputes between different claimantsto land and so on).

The history shows that chiefs were able to allocate land-use rights on the prior
foundation of authority invested in a chief by the subjects to do so. Thusthe chief’s
powers to allocate land-use rights was not derived from ‘land ownership’ but by the
chief’ s authority, given by the people, to hold land in trust for the tribe*’. From the
colonial erato the present, there are persistent difficulties aligning this understanding
with the now dominant understanding of use-rights which derive from the prior
foundation of authority invested in ownership (private or state). Notwithstanding the
difficulties, it isclear that for atraditional land-use management system to be
functional, authority must be vested in the traditional authority to allocate and manage
land-userights at the local level. According to the IPT, their research confirmed that
amakhos themselves believe this to be so too:

with the formal systems of law and governance to give them effect. The sameistrue for proposals
around land use rights and so on developed below.

3" Thus IPT arguethat: “the basis of the traditional system in relation to land is that the rights that tribal
communities were given to land were essentially concerned with usage — rather than ownership —
rights” (IPT 2002: 68).



“In many discussions with amakhosi the comment is made that the control of
land isaprimary responsibility of traditional leaders. Even if amakhos are
unable to perform a number of other roles with which they are currently
concerned, the allocation of land is a central responsibility that most
traditional |eaders are determined to keep” (IPT 2002: 66).

The management of land-use rightsis not just important for the power and status of

traditional leaders however. Itisvita for rural poor too.
“[T]he system of traditional tenure on which their [traditional |eaders’] power
rests, have provided relatively secure, affordable, and equitable accessto land for
rural people. The social security and welfare functions of land held under
traditional tenure are evident in the reluctance of householdsto give up their rural
bases. Rural 1and bases contribute to household incomes, even though subsistence
agriculture is often an intermittent activity. Rural land bases provide security for
the elderly, and for children. The importance of rural land basesis evident also, in
the choices made by households which are beneficiaries of redistribution or
restitution projects. Many of these households elect to retain the sites which they
already hold. They use restitution or redistribution opportunitiesto establish a
second base through which incomes can be augmented” (Vaughan et al 1998: 10).

However, it does not necessarily follow that land ‘ owner ship’ by the traditional
authority must necessarily be the basis for that system or for the authority of the chief.
In fact, resolving the difficulties by proceeding in this direction distorts the
fundamental premise of the traditional land-use system and inevitably leads to an
unacceptable dilution of the rights to land and land-use by the subjects of traditional
authorities. Thisis so because it makes an inkosi’ s authority derived from * ownership’
rather than being derived from the investment of that authority by the inkosi’ s subjects
who ultimately should hold the most secure rightsto the land. Currently, abuses by
tribal administrators of land - in particular the “sale€” of communal land - are already a
source of substantial criticism of traditional tenure systems (Sapsford, P. and K Philp,
1997: 9). Thisreinforces the argument that it is vital to ground the ultimate authority
and rights within traditional tenure systems in the subjects (and in particular in
families®®) rather than the amakhosi per se. The trends in communal areas which
Sapsford and Philp go on to describe are a so indicative of the dangers of tending in
the other direction and granting the traditional authority greater powers over land as
dejure or defacto ‘landowners':

38 See IPT 2002: 67: © Ownership [sic] in atraditional senseislocated in the family, not an individual,
and is determined by what the household's ancestors recognise as being the family'sland. Although this
land traditionally cannot be sold, it can be bequeathed and transacted in other ways, such asloaning
and transferring ownership” . Although as noted, the I|PT subsequently qualify the use of the word
‘ownership’ in this context by clarifying that “the basis of the traditional systemin relationto land is
that the rights that tribal communities were given to land were essentially concerned with usage —
rather than ownership —rights’ (IPT 2002: 68).
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“Cross (1996:152-154) states that the endless evictions, clearances and
removals under apartheid has lead to a“floating population” of people
desperate for rural land to live on. That the price these people are willing to
pay for a piece of land far exceeds the low administrative fees members of a
community pay for communal land, often pushes unpaid or underpaid
administrators to rather sell land to the outsiders.

“Research indicates that in the last eight to ten yearstribal authorities
districts have begun taking in more displaced people than private tenure
communities. However, it is reported that charges on tribal 1and are now
considerably higher®®.

“Theresult of thisisthat people become tenants and the administrators
become presumptive informal owners of the once communal land. The poor
community members who cannot compete with the outsiders prices may lose
all their land, they may not receive enough new land to accommodate family
members, or they may receive no new land at all” (Sapsford, P. and K Philp,
1997: 9-10).

This set of challengesis at the heart of the much current debate in South Africa
regarding tenure reform policy asit relatesto ‘traditional’ authorities and
communities. For example, parts of the draft Communal Land Rights Bill (October
2001) and proposals from civil society (Zizubu, N et al 2001) recognise - and make
proposals for ensuring - that cession of land to groups of people living under
traditional authorities provides for the protection of the land-use rights of the subjects,
and that rules and processes for defining and managing those rights are more
transparent and effective than current arrangements.

The experience of using Communal Property Associations (CPAs- asrights-holding
structures for land reform beneficiary communitiesin ‘traditional’ areas) has
highlighted important weaknesses in the institutional forms currently availablein
terms of government land reform mechanisms. The failure of CPAs to effectively
protect individual land-use and -access rights has already been noted. Vaughan et al
(1998) a'so point out the following problems which have emerged with regard to
community trusts and CPAs in the context of implementing land reform projects:

%9 |t should be borne in mind that chiefs have a material interest in maintaining control since the power
to allocate access to land provides an income stream for many amakhosi which they could lose if
people’' s accessis mediated through other procedures and they no longer have to pay traditional leaders
for sites.
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1. they require compiling constitutions up-front, and establishing existing and
future rights within a single ‘snapshot’ planning process where as collective decision-
making is generally along and difficult process, and potential beneficiaries are, in any
case, not always in aposition to know what rights they will be able to take up.

2. the communities are unlikely to have access to, or to fully understand the
legal system through which rights must be defended

3. CPAsrequire an (expensive) army of professionals to ensure that
requirements are adhered to, beneficiaries are educated about their rights, that
concepts (e.g., ownership, and property rights) are effectively communicated and that
planning, legal, and mediation processes are serviced. (Vaughan et al 1998: 13). In
short, “Community Trusts (whether Community Property Associations, or other
Trusts) ... have been inordinately difficult to orchestrate and sustain as vibrant
entities’ (MXA 1998 (a): 13).

Any movement towards resolving these issues must include and address at least the
following fundamental elements, especialy:

An open and participatory consultative process to determinein the first instance
that a particular group of people chooses to administer elements of their communal
lifeunder a“‘traditional’ system having been informed of, and having considered,
the range of alternatives. It isworth re-iterating that this requires independent
capacity- and institution-building with affected groupsif they are to make informed
decisions. Their relative lack of capacity to access and understand alternatives
currently makes communities vulnerable to their choices being effectively made by
others (and being determined by other groups’ interests). In this vacuum, policy
differences and political battles, even between different government departments,
are fought out over the heads of affected people and quite possibly to their long-
term developmental detriment*..

0 Note that the draft Communal Land Rights Bill (2001) recognises the democratic right of personsto
choose tenure forms but (a) thisis not a sufficient reference because there not stipulations, as suggested
above, for people on the land to be consulted nor effective mechanisms for democratic accountability
of rights-holder structures under traditional authorities and (b) the provision has been dismissed as
‘empty rhetoric’ by Professor Ben Cousins of the University of the Western Cape's Programme for
Land and Agrarian Studies (PLAAS) because "The law defines traditional communities asjuristic
persons capable of acquiring property, and includes traditional leadersin rights-holder structures. It
allows any person or juristic person representing a community to apply for aland transfer" (quoted in
Forrest 2001).

“! For example, Mclntosh, Xaba and Associates note conflict in certain cases over a preference for
either individual or traditional communal rights between officials of the Department of Land Affairs
and the Department of Traditional Affairs, where DLA tends towards individual rights whereas
Traditional Affairstendstowards AmaKhosi, traditional powers and authority (MXA1998: 20).
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There has to be some form of self-definition of the group for purposes of land-use
which provides clarity on who the ‘community’ is at present and how thisidentity
(and its limits*) will be determined in an ongoing way into the future.

A clear statement of the scope, and the principals, procedures and rules, that
constitute the chosen traditional authority system for that group — this must include
reference to the registration and protection of rights and responsibilities (e.g., in
relation to tenure, land and resources) and would a so define the inkosi’ s role/s and
responsibilities (e.g., perhaps stipulating the inkosi as the responsible authority for
final decision-making in relation to the allocation and management of land-use
rights) and accountability mechanisms (e.g., consultative mechanisms like the tribal
council, procedures for recall or censure and so on).

Note that the last two items above should be finalised on a case-by-case basis so that
they reflect the choices of the affected people and also so that they reflect practices,
rules and institutions that are familiar*® but that this process would be enhanced by the
preparation of amore limited set of pro-forma‘*model’ options (and the flexibility to
make choices within those models) aswell as a set of minimum ‘national standards
aimed at ensuring, e.g., Constitutional compliance and protecting the integrity of the
traditional authority system. These models and standards should be developed in
consultation with at least traditional authorities, communities and civil society
organisations. They should also stipulate the non-alienability of land under
‘traditional’ governance in order to protect the basis on which user-rights have any
meaning in the long run. Whereas government’ s draft Communal Tenure Bill makes
forms of traditional tenure some sort of ‘ stepping stone’ in ahierarchy of land rights
(and insiststhat all must ‘progress’ towards freehol d-type ownership), the argument
hereisthat, whereit is appropriate*, then traditional tenure and land-use systems
deserve to be recognised as a permanent tenure option and as a viable and long-term
set of arrangements that constitute an integral element in South Africa’ srural
development vision — they must offer people perpetual and secure rights.

“2 The definition of the ‘group’ seems an unavoidable pre-requisite but it does raise adilenmain a
democratic context where the right of freedom of movement is nominally protected. Thisis so because
the functioning of a‘traditional’ system of land-use control must include the ability to control not just
numbers of people with aright to live in an area but the ability to decide whois allowed to settle and
who is excluded (see Vaughan et a 1998: “traditional leaders... insist on having a say asto who settles
inanared’). It isaso true that various ‘ private’ property rules gives ownersrights of exclusive access.

43 Mclntosh and others point out that the familiarity of traditional systemsfor many rural people and
contexts—i.e. that they are well understood - is one of the compelling reasons for assuming their
continued relevance and utility. For example, in their review of therole of traditional authoritiesin
redistribution projectsin KZN, MXA argue that: “What is evident isthat Trusts are only likely to be
successful in those instances where they have been devel oped largely along the lines of the Traditional
Authority” (MXA 1998 (a): 14).

i e., having given consideration to the range of factors discussed above, including ongoing processes
of review and possible adaptation



Clarity on the identity and definition of the group, together with certainty asto their
overarching right to a defined area of land in the long run, in turn constitutes the
definition of who the ultimate rights-holder is without granting formal ‘ ownership’ to
either the traditional authority in the person of the inkosi as ajuristic person (whichis
afeature government’ s current proposals) or the current occupiers (the ‘ progressive
liberal’ position scorned by Dr Sibanda of the DLA*® and a characteristic implication
of certain civil society proposals).

This distinction between secure tenure in atraditional system and secure freehold
tenure in aland-ownership system is critical. As noted above, ‘ownership’ isin
tension with the basic rationale and premise of traditional systems of land-use. ‘Land
ownership’ is historically and practically tied to a capitalist property regime and a
market-based ‘ development’ model - it commodifies land and creates a market in it.
One must concede therefore that the commodification of land is indeed the optimal
basisfor enabling certain types of development (especially commercial) because the
rights to the land are transferable and alienable (according to property transaction
rules) and can therefore be security against inputs and loans etc.. But equally it must
be conceded that it inevitably makes land which was previously outside of that market
subject to market-driven processes and as a result, renders access to land and
resources much less secure for the poor - even less secure than historically distorted
traditional authority systems™. Thisis so because:

a. the extent to which the use of that land is subject to the strictures of traditional land-
use rules will diminish, and individuals or families with their own title to land can
make decisions that are at odds with that system — even if the decisions appear to offer
the possibility of short term commercial gain, and

b. social stratification within ‘traditional’ communities will expressitself (and
inevitably grow) in terms of land access and holdings as the better-off create
dependencies and settle debts through taking over the land and land-rights which
relatively poorer people hitherto held®’.

This perspective is supported by Greenberg (1999) who quotes an official of the
national DLA saying - off the record - that:

"Tenure security for developmental purposes presupposes freehold title deeds.
... No bankswill consider alternative forms of tenure as being sufficient for
collateral. The problem with thisis that the rural poor are likely to lose their
land if they are given freehold titles, because they lack resources and might be

5 Quoted in Kindra, J 2001: “Land affairs director Sipho Sibanda, who is responsible for the [draft
Communal Land Rights] Bill, lashed out at those critical of the role of traditional leaders as
‘progressive liberals™”.

“6 Discussed further also in IPT (2002) in Section 4.6 ‘ The land debate continues (74).

47 As Sapsford and Philp put it: “Very poor households are also placed at risk through freehold tenure,
as land becomes alienable, and can be claimed to cover debts’ (Sapsford, P. and K Philp, 1997: 10)
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tempted to sell the land for short term income. The result isthat aland mafiosi
isformed, who buy up all the land and then charge rents for people to stay on
it" (quoted in Greenberg 1999: 39).

Individual, freehold title and commercial ‘development’ then tend to go hand-in-hand
and are likely to result in the weakening of both the traditional authority itself aswell
asthe traditional land-use rights so critical to the livelihoods of the rural poor.

In addition, it appears that government policy isthat, once land is‘owned’ (even if
this ownership results from land reform processes for poor, rural communities) then
the state does not have aresponsibility to provide services on such ‘ privately owned’
land. While such reasoning is objectionable anyway, it further underscores the need to
find tenure options for the poor which do not rely on *ownership’ in order to lock
down peopl e’ s security of tenure and access rights. Security of tenureisnot ssimply an
end in itself but should be understood as a platform for devel opment. For the rural
poor, the struggle for sustainable and dignified development undoubtedly implies an
ongoing struggle for appropriate levels of state support and the provision by the state
of at least basic services.

As highlighted elsewherein this paper, Vaughan et al (1998) point out that extensive
commercialisation of agriculturein ‘traditional’ areas undermines traditional land
management systems. They go on to explain that the following factors contribute to
this process:
“The entrenchment of de facto rightsin land occurs with the introduction of
commercial crop production. This has occurred in KwaZulu-Natal where traditional
land has been established to sugar and timber. The informal grazing rights which
cattle owners may have had on individual land-holdings are eliminated. Indeed, one
of the reasons why timber and sugar have been attractive options has been because
these crops so effectively entrenched rights to existing land holdings. ...

“Theintroduction of acommercial crop placesincreased demands on the traditional
authorities to resolve land disputes. These arise as a direct result of changesin land
use. Conflicts of interest emerge between cattle owners and timber and sugar
producers. ...Disputes also arise with regard to the boundaries of land holdings
under commercial crop production. ... Theincreased value of land, which has
become a source of real income, not only intensifies land disputes. It also leadsto a
significant escalation in the incidence of disputes. Such disputes cannot but stretch
to the limit their meagre administrative resources of traditional land administration
systems. Some Amakhosi (in the Glendale area, for example) have conceded that
they are hardly able to cope with the high incidence of land disputes.



“A third powerful potentially undermining tendency which commercial smallholder
production brings with it, is enhanced social stratification. Social stratification is
enhanced not only because of the tendency to land agglomeration and
consolidation, but also through the agriculture-related small business opportunities
which arise in the context of small-scale acommercial agriculture. Given the
poverty and poor educational levels of many traditional leaders, and given the
historical neglect of the traditional authorities discussed above, it is perhaps
unsurprising that educated or wealthy individuals should pose a serious threat to the
status and position of traditional authorities. Amakhosi have long expressed doubts
about whether wealthy, well-educated people can be made accountable to
traditional authority systems (see Mclntosh, 1990).

“A fourth factor which is likely to bring pressure to bear on the traditional
authorities system in areas where commercia crops have been introduced is the
emergence of a strong demand from within smallholder communities for an end to
traditional tenure, and for the introduction of afreehold system. Once small holders
begin to get reasonable returns from commercial production, they want to establish
inalienable rights to ther land, and they want to dispense with the controls which
traditional authorities have aright to impose.

“An ultimate irony isthat traditional leaders may use their own (increasingly
vulnerable) political positionsto gain economically from the introduction of
commercial crops. The Inkos for the Biyelairrigation Schemeis a powerful
political figure who sees himself as pro development. He has become a substantial
land holder on the Scheme, and thus has a vested interest in the success of this
commercial venture. However, such success cannot but erode his position. A
similar irony has prevailed in former KaNgwane areas where traditional 1and has
been divided into ‘economic units' and distributed to yeoman farmers since the
early 1980s. Thetraditional authorities have been the means for selecting farmers,
ratifying land re-all ocation, but the commercialisation of agriculture on traditional
land together with the pro-active role traditional |eaders have played hasled to a
critical loss of credibility among farmers, and among the dispossessed”

(Vaughan et al 1998: 10-11).

The point must be emphasised that the vulnerability of the land rights of the poor is
heightened whether the effective ownership right is granted to the traditional authority
per se or to the individual group memberswho occupy and/or use the land in question.
For thisreason it has been argued above that secure tenure under traditional authority
must result from the definition of the group and the identification of the land to which
they have perpetua right and not from ‘ownership’ (by whatever route — neither
through the nomination of atraditional authority as the juristic person to hold that
right, nor through ‘ common-hold’ tenure nor freehold tenure rights). For even the
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relative security of tenure for rural people under traditional systems has been
undermined in practice and historically when various factors tilted the balance of
power in favour of amakhosi over the subjects. Lungisile Ntsebeza (in a 1997 paper
prepared for PLAAYS) is quoted by IPT pointing out that, with respect to communal
tenure:
“They depended on political patronage with little legal protection. It isthis
insecurity of tenure that was abused by the tribal authorities during the apartheid
period. Nowhere was this more evident than in land allocation. Chiefs used land
allocation as a mechanism of corruption and control. Shortage of land due to
population growth and pass laws which restricted people to homelands created
more demand for land. This gave chiefs and headmen more power which, as
mentioned, was abused. Some individuals were arbitrarily removed by chiefs who
did not want them” (IPT 2002: 73).

Thus, while *freehold’” ownership weakens traditional access- and use-rights, there is
also insecurity of tenure currently in ‘traditional’” or communal areas which must be
addressed through the processes of recording and defending these rights discussed
elsewherein this paper. The Environment and Development Agency (EDA) make the
point that: “People living on the land need to have a sense of tenure security before
they can engage in practices that will manage the land sustainably” (EDA 1999
Annual Report).

Even though it is argued here that ownership cannot vest in the traditional authority
without undoing the integrity of traditional management systems, this perspectiveis
rejected by some traditional leaders and interest groups who have “proposed that |and
rights vest in themselves, or ‘thetribe’, or even the tribal authorities created under
apartheid” (Cousin B. 2001)*®. Thus for example, chiefs such as ANC MP Phathekile
Holomisa (and president of the Congress of Traditional Leaders of South Africa), and
Inkatha Freedom Party MPL Hulumeni Gumede have backed government’ s recent
policy proposals which would transfer ownership to traditional authorities as such.

“8 |f, as Cousins suggests here and as signalled in the draft Communal Land Rights Bill, government is
indeed set on securing tenure reform on an ‘ownership’ basis, then certain fallback conditions must be
insisted upon. On this assumption, the real possibility is created that ‘traditional’ land will also be
allocated to commercial land-use at scale. Thisis undesirable as the two systems are essential
incompatible (as discussed above) but, in such cases certain stipulations should be made which place
limitations on any commercia transactions involving the land and land-use. In particular:

-+ theaccess- and use-rights of the people who constitute the *traditional group’ must be protected
and the land cannot be alienated (acknowledging that thiswould likely limit the extent to which
commercial investors and so on might be prepared to extend credit since the land cannot be held as
security)
any earnings and profit derived from the new uses of ‘communal’ property which may emergeasa
result of ownership by atraditional authority (and which effectively aienate aresource that had
previoudy been accessed through a commons regime) must be distributed equitably within the
‘traditional group’ (as distinct from the traditional authority) or, where such earnings are not
distributed but invested instead, then such decision-making must vest in the broader * traditional
group’ of rights holders.
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Speaking at aland tenure summit in November 2001, iNkosi Holomisa argued that the
legal title to communal land should be made in the name of the relevant traditional
authority:

"Not to do so would amount to the further erosion of the role of traditional
leadersin thelife of our people, and would serve to cut the ties between the
land, the people and their ancestors who bequeathed the land to us” (quoted in
Kindra, J. 2001).

Women'’ sinterestsin, and access to, land use must also be carefully considered. It was
noted above (see discussion of ‘ Gender’) that traditional systems of land-use rights
have provided women as part of their (admittedly patriarchal) community, a degree of
access and alivelihoods foothold which is not guaranteed el sewhere.

Proposals for women’s ‘independent’ rights to land which are not tied to their marital
status run the risk of weakening existing land-access and land-use rights. To try
ensure that thisis not the perverse result of interventions into traditional land tenure
systems, it isimportant that the processes of recording and protecting at least current
practicesin this regard are sensitive to this gender dimension.

Traditional authorities, therural poor and tenure

At therisk of repetition, it isworth consolidating here some of the key arguments
made - and conclusions drawn - regarding traditional authorities, the rural poor and
land-tenure and land-use rights:

For arange of historical and ideological reasons, South African land-related
policy has not sufficiently integrated traditional land tenure and access systemsinto a
broader vision of land and rural development.

Traditional authorities do, and will continue to, play an important rolein local
governance, including matters relating to land access and the allocation of use-rights,
in areas where they have authority.

Areas where amakhosi have authority often coincide with deep poverty and urgent
developmental needs.

Traditional systems of land-use provide many rural poor with access and
livelihoods opportunities not available outside of these systems - and without which
the poor would be poorer.

Commodification of land by granting ‘ownership’ (either to individual occupiers
or traditional authorities as juristic persons) will powerfully weaken the access- and
use-rights of those rural poor who had such access through traditional land systems.



Poverty in many traditional areas can also include an ‘institutional poverty’ with
the result that amakhosi are sometimes the only leadership institution which can give
voice to the needs of sections of the rural poor, especialy at the local level.

By giving careful consideration to arange of factors at the local levedl, itis
possible to assess the viability, legitimacy and appropriateness of traditional authority-
based systems of land-use rights administration on a case-by-case basis.

Itiscritical that the tenure-, access- and use-rights of the subjects are recorded and
defended in the future governance of traditional authority-based systems of |and-use.

The innovative work being done by AFRA, through its Piloting Local Administration
of Records (PILAR) project, and the Legal Entity Assessment Project (LEAP)
provides useful tools towards operationalising systems at thelocal level to give effect
to this last-mentioned requirement.

PILAR and LEAP have investigated how tenure rights can best be secured noting that
the recording of individuals rights to common property isweakly protected in current
law and policy.

Ther work suggests that systems for records of rights must build on local practices
and that the mechanisms for updating and maintaining records must be accessible and
understandable. Such systems of recording rights must also articulate with formal,
nationa systems (like those in terms of the Registrar of Deeds and the Surveyor
General) so that they are enforceable and recognised.

The administration system of land at the [ocal level within such a system must be
clear, known and used, and must have processes that address the following matters:

1. Application where aformal request to get or give land, change land use, or
get assistance to resolve aland disputeis launched.

2. Recording where evidence about the extent of a right (demarcation) and the
nature of the right as abasis for adjudication is created.

3. Adjudication where doubts about the right held are resolved. This can aso
involve dispute resolution.

4. Transfer whererights or the physical occupation of land move from one
holder to another.

5. Land useregulation dealing with rules/practices about how
members/individual s can use different portions of land as well asthe
mechanisms for enforcing these rules/practices.

Communal property rights-holding institutions must secure tenure for the group and
its members, and do so in a manner which enables development. It is argued that key
indicators for security of tenure related to the processes noted above within such
common property institutions are that:



The benefits and services are as accessible to common property institutions and
their members as similar benefits and services are to others living under different
tenure arrangements

People have clear rights that are known to them and that they can defend
Authority in such systemsis clear, known and used

The processes do not discriminate unfairly against any group or person
The actual practice and the legal requirements are the same

There are places to go to for recourse in terms of these processes, and people
should know these and be able to use them.

LEAP s experience strongly suggests that the establishment of new communal
property rights-holding institutions should focus on adapting what already exists
locally and on that basis, forging hybrid institutions. Adaptation in such contexts
should encourage incorporation of principles like equity, due process, and democracy.

This approach is congruent with the approach devel oped through the rest of this
paper. If followed, it might be the basis for integrating genuinely South African
elements into the broader national project of democratisation and development. And if
that startsto work, it might in turn be possible to build on it further and deal with land
hunger in traditional areas by providing aviable and secure basis for meaningful
livelihoods on more land than that which the violent history of South Africa has
bequeathed to its people — and that government’ s land reform programmes have yet to
turn around.
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